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Introduction

The Local Government Official Information and Meetings Act 1987
(LGOIMA) is a key tool and safeguard of New Zealand’s democracy.
The LGOIMA was introduced five years after the Official Information
Act 1982 (OIA) turned the existing legislation—the Official Secrets Act
1951—on its head. The Official Secrets Act was based on the premise
that all official information should be withheld from the public,
unless good reason existed to release it. New Zealand's freedom of
information legislation (both the OIA and the LGOIMA) reversed the
presumption of secrecy and introduced the principle of availability—
that official information should be available to the public unless there
is good reason to withhold it.

The purposes of the LGOIMA are to increase the availability of
information held by local authorities and to ‘promote the open

and public transaction of business at meetings’to enable the public
to participate in local authority decision making, to promote
accountability of elected members and staff, ultimately enhancing
respect for the law and ensuring the promotion of good local
government in New Zealand"

ithi

1 Link to section 4 LGOIMA
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INTRODUCTION

As Chief Ombudsman, | have been tasked by Parliament to monitor
agencies’ official information and meeting practices, resources

and systems. | have jurisdiction to investigate any decision or
recommendation made or any act done or omitted? by a local authority.?
One way | do this is by undertaking targeted investigations and
publishing reports of my findings. I am committed to improving the
operation of the LGOIMA to ensure the purposes of this important
constitutional measure are realised.

Local councils in New Zealand face a challenging task: meeting high
expectations of public accountability and participation, while delivering
services in an efficient and effective way, as well as keeping rates as

low as possible. Local democracy is built on the premise that the closer
decision makers are to the population they serve, the more the people
can, and should, participate directly in decisions that affect their daily
lives. This is an important task for councils to get right.

Trust is at the core of the relationship between the people and their
locally elected representatives. One way local government can earn
trust is through transparent decision making that is open to public
involvement and scrutiny. Transparency supports accountability,
encourages high performance and increases public confidence.
People may not always agree with council’s decisions but a transparent
process allows them to understand a council’s reasoning, and can
mitigate any suspicions of impropriety in the decision making

process. Even a perception of secrecy can be damaging, as secrecy
breeds suspicion.

A 2023 report by the Organisation for Economic Co-operation
and Development (OECD) titled Drivers of Trust in Public Institutions
in New Zealand found that only 45 percent of New Zealanders
surveyed reported having trust in local government councillors.
This is significantly lower than reported trust in the public service
at 56 percent. Councils’ conduct around meetings and workshops
are likely to be factors that contribute to the level of public trust in
elected officials.

2 Pursuant to section 13(1) and 13(3) of the Ombudsmen Act 1975.

3 ‘Local authority’ in the context of this investigation refers to all city,
district and regional councils referred to in Part 3 of Schedule 1 of the
Ombudsmen Act 1975.

4 OECD report Drivers of Trust in Public Institutions in New Zealand, published in
February 2023.
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INTRODUCTION

linitiated this investigation on 2 August 2022 to test concerns that
councils were using workshops and other informal meetings to make
decisions.® As outlined in my chapter on Workshops, final decisions and
resolutions cannot lawfully be made outside the context of a properly
constituted council meeting. If councils were making decisions of this
nature in workshops, it would be an avoidance of their responsibilities
under the LGOIMA. | also examined councils’ practices around
excluding the public from meetings that are regulated by the LGOIMA.

The scope of my investigation was to investigate eight councils®
actions and decisions in relation to both council meetings” held under
the LGOIMA; and workshops (or informal meetings) to which LGOIMA
meeting provisions do not apply.? In particular, | explored whether
councils met their obligations under Part 7 of the LGOIMA in relation
to council meetings, and good administrative practice in relation to
workshops, briefings and informal meetings. The timeframe of matters
considered in my investigation was from the electoral term beginning
12 October 2019 until 30 June 2023.

In order to investigate workshops, it was important to clearly
understand what a ‘meeting’ is in accordance with the LGOIMA, and
whether or not ‘workshops’ (or other informal meetings) should in fact
be treated as ‘meetings’ under that Act.

The LGOIMA states that any meeting of a local authority, at which no
resolutions or decisions are made, is not a ‘'meeting’ for the purposes
of the Act. During the course of my investigation, it became apparent
that there is a lack of clarity around the definition of a ‘decision’. As
discussed in Relevant Legislation, the historical context of the drafting
of section 45(2) of the LGOIMA indicates that legislators thought it was
not necessary or appropriate to require deliberative meetings (such

as workshops) to be notified to the public. When actual and effective
decisions or resolutions are made, the meetings must be notified.

Link to meeting and workshop practice investigation announcement.

6 My investigation considered practices from a mix of different sized councils,
both urban and rural, across a variety of geographical locations. | notified eight
councils across the country that | would be investigating their meeting and
workshop practices: Rotorua Lakes Council, Taranaki Regional Council, Taupd
District Council, Palmerston North City Council, Rangitikei District Council,
Waimakariri District Council, Timaru District Council and Clutha District Council.

7 Forthe purpose of this investigation ‘meeting’ has the meaning given to it in
section 45(1) of the LGOIMA.

8  Any organised or scheduled meeting attended by council staff and elected
members which falls outside of the definition of a ‘meeting’ in section 45(1)
of the LGOIMA.
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INTRODUCTION OPEN FOR BUSINESS

| saw no evidence in my investigation that actual and effective
decisions were made in workshops, but | saw some workshop
practices that are counter to the principles of openness and could
contribute to a public perception that workshops are not being used in
the right way.

This investigation has highlighted to me the important role that
workshops play in the decision making process for councils. Provided
an actual and effective decision is not made, deliberative discussion
may take place in a workshop. Workshops can be an efficient use

of time, in order to convey information which may be voluminous
and complex to elected members, and for elected members to give
council officials advice to focus their efforts on the range of tenable
options. This prevents time and energy being wasted on options that
aren't realistic.

However, this is not to say that all workshops should take place behind
closed doors or without adequate record keeping. The principles of
openness and good administrative practice apply to workshops as
much as any other aspect of council business. It is crucial that these
are adhered to in order to maintain public trust and avoid perceptions
that councils are operating in secret. In this report, | provide guidance
on what those principles are, to ensure each council’s practices are
consistent with good record keeping and the requirement under the
Local Government Act 2002 (LGA) to ‘conduct its business in an open,
transparent, and democratically accountable manner’.®

| expect all councils to make sure their policies and practices meet
my expectations of good workshop practice. Crucially, this includes
opening workshops to the public by default; closing them only
where good reason exists. I acknowledge concerns raised by some
councils about what they consider to be a ‘growing trend’ of people
with strong views and/or activist groups applying undue pressure

to elected members and staff. At least one elected member said
they had been threatened by a member of the public. | understand
there is an escalating environment of misinformation and elected
members should not have to endure unreasonable or harassing
behaviour. However, they should be resilient enough to withstand
reasonable public scrutiny. Ensuring the public has access to accurate
information should provide an antidote to misinformation. Local
government will need to look at how to respond to these challenges,
perhaps by leveraging new technologies, in ways that advance open
government principles.

9 Link to section 14 LGA
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INTRODUCTION

Workshops are not the only forum in which the public may perceive
councdils to be conducting business behind closed doors. My
investigation also looked at a variety of practices around council
meetings, which are required to be open under the LGOIMA. In
particular, | looked at councils’ practices around public excluded
portions of meetings, as well as the records kept of council meetings. |
am pleased that the majority of councils | investigated now live stream
council meetings, which greatly aids transparency.

Conducting a great deal of council business behind closed doors,
whether through workshops or public excluded meetings, can have

a damaging effect on how open the community perceives a council
to be. The appropriate use of meeting provisions and workshops is at
the heart of openness and transparency. As set out in the purposes of
the LGOIMA and LGA, it is crucial that councils conduct their business
in an open and transparent manner so the public can see democracy
in action, and participate in democratic processes. Local authorities in
New Zealand should be open for business.

Peter Boshier

Chief Ombudsman

October 2023

OPEN FOR BUSINESS



Summary

What councils should do now

Leadership - Induction training for staff and elected members must highlight the distinction
and culture between the operational and governance arms of local councils.

Senior leaders should communicate clear and regular messages to all staff, signalling
the council’'s commitment to conducting business in a manner that is open,
transparent, and promotes accountability and public participation.

Councils should have clear and visible public statements about their commitment
to conducting business in a manner that is open, transparent, and facilitates
accountability and public participation.

Ensure pathways exist for council staff to make suggestions about meeting and
workshop practices.

Consider including a link to information about meetings and workshops prominently
on the website landing page.

Consider surveying constituents to establish the type of information about meetings
and workshops they want to see on the website.

Meetings - Review ease of access for meeting agendas, papers, and minutes on council websites
(with a clear navigation path from the home page and minimal ‘clicks’ required).

Make sure agendas and papers are posted on council websites with as much advance
notice as possible before the meeting date.

Review practice and internal guidance for the writing of public exclusion
resolutions, ensuring:

- the form includes all elements of the Schedule 2A form;

- exclusion grounds are clearly identified, and section 7(2)(f)(i) is not relied on to
exclude the public from meetings; and

- the reasons for applying the named exclusion ground to the content of the
agenda item are clearly set out in plain English along with how the decision to
exclude the public has been balanced against public interest considerations.

Review practice and internal guidance for the keeping of meeting minutes, ensuring
that minutes reliably contain a clear audit trail of the full decision making process,
including any relevant debate and consideration of options, and how individual
elected members voted.

Formalise a process for reconsidering the release of public excluded content at a time
when the basis for withholding it may no longer apply.

Te Kaitiaki Mana Tangata Aotearoa 9 The Ombudsman New Zealand
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What councils should do now

Workshops - Adopt a principle of openness by default for all workshops (and briefings, forums
etc), including a commitment to record a clear basis for closure where justified, on a
case-by-case basis.

Make sure the time, dates, venues, and subject matter, of all workshops are publicised
in advance, along with rationale for closing them where applicable.

Review practice and internal guidance for keeping records of workshop proceedings,
ensuring they contribute to a clear audit trail of the workshop, including details

of information presented, relevant debate, and consideration of options. Councils
may wish to consider consulting with Archives NZ to determine good practice

in this respect.

Publish workshop records on the council’s website as soon as practicable
after the event.

Formalise a process for considering release of information from closed workshops.

Consider adding the message that members of the public are able to make a
complaint to me about the administration of workshops on a relevant section of a
council's website.

Accessibility - All councils should aim to live stream council meetings and/or audio visually record
meetings and publish the recording on their website.

Consider live streaming and/or audio visually recording workshops.
Consider making meeting dates and times more visible to the public.

Ensure full agendas, including reports, supporting materials, and meeting minutes are
in a searchable format for screen readers.

Undertake an accessibility audit to identify any barriers to inclusion and on completion
of the audit, put in place a schedule of work to remedy any access issues or barriers to
full inclusion of a wide range of people.

Organisation -  Ensure sufficient staff have training in governance functions so that institutional

structure, knowledge does not rest with only a small number of staff, and processes for fulfilling
staffing and these functions are written down and easily accessible.
capability

Explore ways of using existing networks in local government to bolster resilience in
critical areas of meeting and workshop practice.

Review the general training and guidance provided to staff, and consider approaching
my office for assistance in improving those resources or in assisting with direct training
of relevant staff.

Te Kaitiaki Mana Tangata Aotearoa 10 The Ombudsman New Zealand



OPEN FOR BUSINESS

Terminology

When | use the term ‘council’ this primarily relates to the operational arm of the
organisation, unless the context suggests otherwise. When | am referring to the
governance function, | use the term ‘elected members'

| undertook online surveys of staff, elected members and the public. These are referred
to as my ‘staff surveys, ‘elected member surveys' and ‘public surveys'

| and my staff spoke with council officials and elected members to gain their

views and experiences of council meetings and workshops. | refer to those who
participated in these conversations as ‘staff meeting attendees’ or ‘elected member
meeting attendees'.

Legislation referred to in this report:
Local Government Act 2002 (LGA)
Local Government Official Information and Meetings Act 1987 (LGOIMA)
Ombudsmen Act 1975 (OA)
Public Records Act 2005 (PRA)
Legislation Act 2019

Official Information Act 1982 (OIA)

1


https://www.legislation.govt.nz/act/public/2002/0084/latest/DLM170873.html
https://www.legislation.govt.nz/act/public/1987/0174/latest/DLM122242.html
https://www.legislation.govt.nz/act/public/1975/0009/latest/DLM430984.html
https://legislation.govt.nz/act/public/2005/0040/latest/DLM345529.html?search=ts_act%40bill%40regulation%40deemedreg_public+records_resel_25_a&p=1
https://www.legislation.govt.nz/act/public/2019/0058/latest/DLM7298125.html
https://www.legislation.govt.nz/act/public/1982/0156/latest/DLM64785.html

OPEN FOR BUSINESS

Legislative context

The purposes of the LGOIMA are to increase the availability of information held by local
authorities and to promote the open and public transaction of business at meetings. This
ensures people can:

effectively participate in the actions and decisions of local authorities;
hold local authority members and their officials to account for any decisions; and

understand why decisions were made, which will enhance respect for the law and
promote good local government in New Zealand.

The LGOIMA also protects official information and the deliberations of local authorities
from disclosure but only to the extent consistent with the public interest and the need
to protect personal privacy. The principle and purposes of the LGOIMA are set out in full
in Appendix 1.

A reference point for understanding how local government should operate in

New Zealand is the Local Government Act 2002 (LGA), and in particular, the sections
that set out the purpose (section 10) and principles (section 14) of local government as
a whole. The most pertinent principle states that in performing its role, a local authority
should conduct its business in an open, transparent and democratically accountable
manner. These provisions of the LGA are also set out in Appendix 1.

In light of the statutory obligations that openness, transparency, and public participation
are foundational principles for local government practice - as required by both the
LGOIMA and the LGA - it is not surprising that Part 7 of the LGOIMA (which regulates
council meetings where decisions or resolutions are made) is quite prescriptive. Part 7 sets
out what is required before, during, and after, any council meeting. | have described what
part 7 of the LGOIMA stipulates in My expectations of council meetings.

The definition of a ‘meeting’ in section 45 of the LGOIMA is fundamental to understanding
the scope of the requirements. Section 45(2) provides:

(2) For the avoidance of doubt, it is hereby declared that any meeting of a
local authority or of any committee or subcommittee of a local author-
ity, at which no resolutions or decisions are made is not a meeting for
the purposes of this Part.

The breadth of the exclusion in section 45(2) was determined as the result of discussion
and debate that followed the commencement of the LGOIMA in 1988 and added by the
Local Government Official Information and Meetings Amendment Act 1991 (1991 No 54).
The legislative history of Part 7 of the LGOIMA, and this subsequent amendment, sheds
helpful light on what Parliament intended to include in its coverage. The legislative history
of key terms is included in Appendix 2.

12



In my view, the legislative history illustrates that policy makers thought it was not
necessary or appropriate to require deliberative meetings (such as workshops) to be
‘notified’ and held in public because:

it is not possible or desirable to stop elected members from ‘caucusing’ in private
(that is, discussing matters among themselves where no council staff are present);

anything that is discussed at deliberative meetings (such as workshops) is official
information (therefore the public has a right to request it);

councils have a discretion to notify and hold deliberative meetings in public; and

actual and effective decisions always have to be made at notified public meetings as
required by the LGOIMA.

Viewed in this context, and in the context of a general expectation of openness, Part
7 of the LGOIMA with its very prescriptive rules for meetings can be seen as having

a deliberately narrow application. The LGOIMA only requires meetings with these
prescriptive rules where ‘actual and effective decisions or resolutions are made'’

The Ombudsmen Act 1975 (OA) allows me to review any act or omission by a local
authority, except a decision made by full council.'® This allows me to examine and
comment on how councils are administering meetings as defined in the LGOIMA, as well
as workshops and briefings that are not regulated by the LGOIMA, either in response to a
complaint or using my powers under the OA to initiate my own investigation."

As established in the above section on the LGOIMA's legislative history, councils have the
discretion to notify and hold all non-decision making meetings (such as workshops) in
public if they choose. | can examine the exercise (or non-exercise) of this discretion.

In examining the ways councils conduct meetings that fall outside of Part 7 of the
LGOIMA, | can draw on:

the LGA, which requires a local authority to conduct its business in an open,
transparent, and democratically accountable manner’. This obligation complements the
requirements in the LGOIMA to conduct decision making meetings in public; and

the requirement that anything taking place or provided to any meeting is official
information and can be requested unless there is good reason to withhold.

10 Link to section 13(1) of the OA
1 Link to section 13(3) of the OA

13
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OPEN FOR BUSINESS

This provides a basis for me to adopt the following principles of good administrative
practice that should guide council meetings that fall outside of Part 7 of the LGOIMA:

Councils have a general discretion to advertise and undertake all meetings in public,
and this is consistent with the principle in the LGA that councils should conduct their
business in an open, transparent, and democratically accountable manner.

A general policy of not publicising/closing all non-decision making meetings, such
as workshops, may be unreasonable and/or contrary to law. The Ombudsman can
assess this on a case-by-case basis.

Using closed workshops to do ‘everything but” make a final decision could be seen
as undermining the principles in the LGA and purposes of the LGOIMA, and may be
unreasonable in terms of the OA.

14



Leadership and Culture

My expectations

Achieving the principle and purposes of the LGOIMA depends
significantly on the culture of a council, and the attitudes and actions
of its senior leaders. Elected members, chief executives, and senior
managers, should take the lead in developing an environment that
promotes openness and transparency within the organisation, with
external stakeholders, and importantly, with their constituents. This
environment should champion positive engagement with those who
want to know and understand the work a council is doing.

Councils” senior leaders must role model open and transparent
behaviour by ensuring that council practices and processes around
conducting meetings and workshops are transparent, and promote
accountability. They should also demonstrate clear knowledge

and support for their obligations set out in the LGOIMA. Council
chief executives must make clear, regular statements to staff and
stakeholders in support of the principle and purposes of official
information legislation, and remind staff about their obligations.
Consistent, clear messaging and behaviours communicate

a real expectation that councils are committed to openness

and transparency.

Te Kaitiaki Mana Tangata Aotearoa 15 The Ombudsman New Zealand
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LEADERSHIP AND CULTURE OPEN FOR BUSINESS

My conclusions

Interactions between councils’ operational and governance arms

The word ‘council’ is sometimes used as a catch-all that encompasses
the operational arm of the organisation as well as the governance
provided by elected members. However, the distinction between the
operational and governance functions should not be forgotten. Senior
leaders, staff, and elected members, must carefully tread this line in
their interactions.

Elected members have a reasonable requirement to be aware of
operational issues, but there should be a clear delineation between
operations and governance. Elected members should not cross the
line into directing or influencing operations. A commonality in the
investigated councils that were perceived as open, by staff and the
public, were respectful relationships between the operational and
governance arms of the organisation. Staff and elected members
must have a clear understanding of the responsibilities and limits of
their, and each others' roles. Councils should ensure these lines are
clearly drawn in their induction training for elected members and for
council staff.

Internal perceptions of openness

| surveyed the staff of the eight councils under investigation in order
to gather their perspectives of the agencies’ overall commitment to
a strong culture of openness and public participation in meetings
and workshops. The results were encouraging. Across the eight
councils, an average of 81 percent of staff survey respondents
perceived their council to be strongly or moderately pro-openness
and public participation in meetings and workshops, as shown in
the table below'?

What is your impression of your council’s overall commitment to a strong culture of
openness and public participation, in meetings and workshops?

Strongly or ‘It is silent on the Strongly or
moderately pro- issue’ or ‘I don't moderately anti-
openness and public |know’ openness and public
participation participation

Highest percentage at  97% 15% 17%

an individual council

Lowest percentage at  68% 3% 0%

an individual council

Average across eight ~ 81% 11% 8%

councils

12 Percentages are rounded to the nearest whole number.

Te Kaitiaki Mana Tangata Aotearoa 16 The Ombudsman New Zealand



LEADERSHIP AND CULTURE

It is important for senior leaders to communicate clear and regular
messages to all staff, signalling the councils’ commitment to
conducting business in a manner that is open, transparent, and
facilitates accountability and public participation. Senior leaders can
actively promote a culture of openness in their reqular communications
via, for example:

statements published on intranet pages;
as standing items in internal meetings; and
in high-level statements including written guidance.

Promoting an open culture through a variety of methods may help
ensure that the message is received by all staff.

In councils that appeared to have a strong culture of openness, staff
expressed that the Chief Executive played a key role in establishing and
building that culture:

The understanding about openness and transparency has been
driven by our CE [Chief Executive]...When the CE is leading that
culture, it filters down to [our] leadership team and onwards to
elected members.

The Chief Executive has no qualms regarding communicating
issues to all staff however difficult they might be.

I think we've got a very exceptional CE and [their] views filter down
to [their] immediate staff as well.

...the current CEO is more open and transparent than |
have ever seen. ..

...new CE is all about getting ideas from everyone in the council.

While messaging is important, senior leaders must follow their words
with action. Failing to do so risks undermining their own messages.
For example, senior leaders should ensure there is sufficient capacity
and capability to execute governance functions, which | discuss
further in Organisation structure, staffing and capability. They should
also ensure their council has robust practices and policies in place
around meetings and workshops which facilitate and emphasise
openness. | will speak about this in more detail in the Meetings and
Workshops sections.

It is important that councils establish mechanisms for staff to give
feedback and suggestions to senior leaders about council practices. It
is staff who give effect to councils’ policies and practices, so they can
help make sure these are fit-for-purpose. Councils that are open to staff
feedback also appear to have an open and transparent culture.

17
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LEADERSHIP AND CULTURE

Public perceptions of openness

The public's perception of a council's openness is heavily influenced
by how easy people find it to participate in elected members’ decision
making; and by how easy it is to find records of the key proceedings
related to those decisions. More generally, the public’'s experience of
navigating council websites to find information relevant to them, and
the helpfulness of a council’s overall messaging about accessibility and
openness, are also key to this perception.

All of the councils under investigation gave assurances that workshops
were not used to make decisions. All of the council staff and elected
members spoken to during the course of my investigation were very
clear that decisions could only be made in meetings held under Part

7 of the LGOIMA. However, the public’s perception of council decision
making processes do not appear to always align with councils’ own
confidence in the integrity of their processes. Many respondents

to my public survey expressed concern about the reasons used to
exclude the public from meetings, and about some councils’ practices
around workshops:

Not enough debate. It all seems to have been decided beforehand.
Too much ‘public excluded’ with very little explanation.

Seems a level of predetermination occurs [in workshops].

...there seems to be a disproportionate number of public excluded
meetings—behind closed doors.

| understand the need for information sharing and discussion, but |
feel workshops often take it beyond that and reduce the ability for
the public to have input on issues until it's too late.

These views were expressed, to varying degrees, about all of the
councils under investigation. It is understandable that the public is
sceptical when their elected members meet behind closed doors,
particularly where the reasons for closing the meeting or workshop
are not made sufficiently clear, and little or no information about what
took place in a closed meeting or a closed workshop is made available
after the fact. This inevitably breeds suspicion.

While councils may have confidence in the integrity of their processes,

| urge them to understand it is in the public interest not only that
decisions are made appropriately but they must be seen to be made
appropriately. Councils must ensure that their processes leave no

room for perceptions to develop that decisions are being made in
workshops, or that workshops are being used to ‘debate out’ issues

to the extent that a decision has been made in all but name, and just
need to be rubber stamped’ in the council meeting. Does this mean
that all workshops and meetings must be open without exception? No.

18

OPEN FOR BUSINESS



LEADERSHIP AND CULTURE

There will be occasions where there is good reason to close meetings,
parts of meetings'®, or workshops. Where this is the case, councils must
be scrupulous in:

ensuring that the occurrence of closed workshops are made public
(ie. even if a workshop is closed, the public should still be aware it
is happening. If the public is unaware of a workshop, they will be
unable to request, under the LGOIMA, information about it);

publishing their reasons for closing the meeting or workshop;'

keeping adequate records of the content of closed meetings and
workshops; and

releasing information about workshops and closed meetings
where possible.

| will speak more about meeting and workshop practices in their
respective chapters below.

Website content

| consider the content of a council's website to be one indicator of
their culture. Councils must ensure they deliver clear and consistent
messaging to the public about their commitment to openness and
transparency. A visible and explicit statement should exist on councils’
websites affirming this commitment in its work.

Information about meetings

The majority of respondents to my public survey said they found it
difficult to access information about meetings on council websites.
One respondent said:

Information is not easily accessible as there is no ‘tab’on the front
page for the meetings, you actually have to put ‘meeting’in the
search bar to get direction to it.

This accords with my assessment of council websites. Of the eight
councils under investigation, only three had a visible link to ‘meetings’
on the landing pages, and none of these were displayed very
prominently. On the websites of the other five councils, information
about meetings was one mouse click away from their landing pages
under the very broad heading ‘Council’ or “Your council’ which,
according to my survey, users do not appear to find intuitive:

13 Section 48 of the LGOIMA recognises this.

14 Except where explaining the harm might, itself create a prejudice to the
protected interest.
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How easy or difficult is it to navigate the Council’s website to find information about the
Council’s Meetings?

‘Somewhat’ or Neither easy nor |‘Somewhat’ or
‘very’ easy difficult ‘very’ difficult

Highest 27% 42% 60% 11%
percentage at an
individual council

Lowest 0% 7% 43% 0%
percentage at an
individual council

Average across 19% 22% 53% 6%
the eight

councils under

investigation

| consider it is good practice for councils to clearly signpost information
about meetings on their landing pages.

My survey also asked respondents what additional information, if
any, they would like to see councils publish about meetings on their
websites. There were a range of answers, with some of the common
themes from respondents being:

+  meeting agendas should be published more than two
days in advance;™®

more information about why meetings or parts of
meetings, were closed;

more details in minutes, such as which elected members voted for
and against resolutions; and

easy-to-read summaries of key information and updates
on key projects.

Councils may find it useful to do their own surveys of constituents and
website users about the type of information about decision making and
council proceedings the public would like to find on their websites.

15 Section 46A(1) of the LGOIMA states that the public may inspect within a
period of at least two working days before every meeting, all agendas and
associated reports circulated to members of the local authority and relating
to that meeting.
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Councils are required under Part 7 of the LGOIMA to notify the public
of the occurrence of meetings'®and to make available meeting
minutes'” and agendas."® When the LGOIMA passed into law in

1987, councils would publicly notify meetings through advertising in
newspapers, and meeting minutes and agendas would be available at
coundils’ public offices. Nowadays, councils advertise meetings on their
websites as well as in local newspapers, and minutes and agendas are
often made available on councils’ websites.

| asked public survey respondents how easy or difficult it was to find
information about when meetings occurred; and how easy or difficult
they found it to access meeting minutes and agendas. Their responses
are in the table below:

How easy or difficultisitto  |‘Somewhat’ |Neithereasy |‘Somewhat’ or |ldon’t
or‘very’ easy |nor difficult ‘very’ difficult |know

Find out when a public 27% 22% 47% 4%
meeting of the Council is being

held

Obtain a copy of the meeting 18% 15% 52% 15%

agenda prior to a public
Meeting of the Council

Obtain a copy of the Meeting 17% 15% 50% 17%
minutes following a public
meeting of the Council

Councils can do more to make the occurrence of meetings visible to
the public, and to increase access to minutes and agendas. As noted
above, website users may find it easier to find information about
meetings if prominently displayed on the landing page of councils’
websites. Councils may also wish to consider how they can use social
media platforms to promote awareness of meetings and workshops.

16 Link to section 46 of the LGOIMA
17 Link to section 51 of the LGOIMA
18 Link to section 46A of the LGOIMA
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What councils should do now

Induction training for staff and elected members must highlight
the distinction between the operational and governance arms of
local councils.

Senior leaders should communicate clear and regular messages
to all staff, signalling the council’'s commitment to conducting
business in a manner that is open, transparent, and promotes
accountability and public participation.

Councils should have clear and visible public statements about
their commitment to conducting business in a manner that

is open, transparent, and facilitates accountability and public
participation.

Ensure pathways exist for council staff to make suggestions about
meeting and workshop practices.

Consider including a link to information about meetings and
workshops prominently on the council’s website landing page.

Consider surveying constituents to establish the type of
information about meetings and workshops they want to see on
the council’s website.

A range of additional suggestions specific to meetings, workshops,

and accessibility improvements, are included in the following sections.

| believe implementing these will improve the public experience and
perception of council engagement and openness.
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Meetings

My expectations

As outlined in Appendix 1: Relevant legislation, Part 7 of the LGOIMA
sets out a number of specific requirements for council meetings

to meet the Act’s overarching purpose to promote the open and
public transaction of business at meetings of local authorities’'®

The Working Group on Official Information in Local Government?°
specifically considered that a standalone Act applying the principles
of the Official Information Act 1982 to local authorities was the most
appropriate legislative course of action. Importantly, the new Act was
designed to incorporate meetings to supersede the Public Bodies
Meetings Act 1962.

The key requirements of Part 7 are:

every local authority must publicly notify all ‘meetings’ that are
scheduled to take place each month, but failing to do so does not
invalidate any meeting;*'

19  Link to section 4(a) of the LGOIMA

20 Report of the Working Group on Official Information in Local Government,
June 1986: a report to the Minister of Local Government and the Minister of
Justice by the Working Group on Official Information in Local Government.

21 Link to section 46 of the LGOIMA
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agendas and reports are publicly available at least two
days in advance;*

meetings are open to the public, unless there is good reason for
excluding them;** and

minutes of a meeting must be made accessible to members
of the public.*

Meeting minutes should represent a full and accurate record of the
content of local authority meetings. Minutes should not just record
the final decision taken by elected members, but details of any debate
or discussion preceding and informing the decision. In addition to
aligning with principles of openness and accountability, recording the
content of discussion and debate is a safeguard against any perception
that decisions have been taken prior to the meeting, and are merely
being rubber stamped’ in the meeting setting. Though it is not a
legislative requirement, | consider it is good administrative practice,
and in the interests of accountability, to record the names of elected
members who voted for’ and ‘against’ resolutions and motions.

Where good reason exists to exclude the public from a meeting, this
must be effected by way of a resolution.? This may apply to the whole
or a relevant part of a meeting. A resolution to exclude the public is a
decision made by full council (elected members), with their decision
typically being informed by advice given by council staff. In considering
how councils administer meetings, | do not have jurisdiction to
consider decisions taken by full councils (committees of the whole).?®
However, in relation to decisions by full councils, | can review the
reasonableness of any advice provided by officials or employees (on
which the decisions were based).

Section 48 of the LGOIMA states that a local authority may exclude the
public from meetings where good reason exists under sections 6 or 7
of the LGOIMA, though it specifically excludes section 7(2)(f)(i).*” That
is, a council cannot close a meeting to the public to have a ‘free and
frank” discussion. This is because local authority meetings are precisely
where elected members are expected to hold their free and frank
discussion and debate in full view of the public.

22 Link to section 46A of the LGOIMA
23 Link to section 48 of the LGOIMA
24 Link to section 51 of the LGOIMA
25  Linkto section 48 of the LGOIMA
26 Link to section 13(1) of the OA

27 Link to section 7(2)(f)(i) of the LGOIMA. This section allows for information to
be withheld where it is necessary to maintain the effective conduct of public
affairs through the free and frank expression of opinions by or between or to
members or officers or employees of any local authority.
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Councils considering the application of a clause or clauses of section
7(2) of the LGOIMA to exclude the public from a meeting, must

also consider the extent of any public interest in the release of the
information (the matters to be discussed). For example, there will
always be a public interest in meetings being open to the public to
promote accountability, transparency, and public participation. If it is
considered that the public interests favouring release in a particular
case outweigh the identified need to withhold the information, then
the clause(s) in section 7(2) of the LGOIMA cannot be relied on as good
reason to exclude the public.

This weighing of competing interests is known as ‘the public interest
test’?® | expect that where the advice of council staff is for elected
members to hear an item in a public excluded meeting, this advice
should include the officials’ assessment of public interest considerations
in hearing the item in an open session. Council staff should also
document how they formulated their advice. In making their decision,
elected members should weigh these competing interests, and record
their considerations, as well as their final decision. Public interest
considerations can be recorded by councils in the Schedule 2A form
discussed below, and I consider it would be beneficial to adopt

this practice.

A resolution to exclude the public must be put forward at a time when
the meeting is open to the public.?® In other words, elected members
must make the decision to go into a public excluded part of a meeting
in front of the public. The meeting is then closed in accordance with
standing orders. The resolution to exclude the public must be made in
the form set out in Schedule 2A of the LGOIMA?3°, and must include:*’

the general subject of any matters to be considered while the
public is excluded,;

the reasons for passing a resolution (with reference to the particular
provision relied on); and

the actual ground in section 48(1) relied on.

The general subject of matters to be considered should be detailed
enough to give the public a clear sense of the matter being discussed,
in the interest of being as open as possible about the work a council
is conducting.

28  Linkto Ombudsman guide Public interest: A guide to the public interest test.
29  Linkto section 48(4) of the LGOIMA
30 Linkto Schedule 2A of the LGOIMA
31  Link to section 48(3)of the LGOIMA
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| expect the reason for passing a resolution should contain specific
details about the harm the agency is trying to avoid, rather than simply
reciting the clause from section 6 or section 7(2) as it is written in the
LGOIMA. Councils can allow for specified people to remain while the
public is excluded if they have knowledge that would assist. In that case,
the resolution must state the particular knowledge they possess, and
how it is relevant to the matter under consideration.

The public can request information heard in the public excluded part
of a meeting under the LGOIMA. | expect that council guidance makes
clear that if a LGOIMA request is made for information heard in a public
excluded meeting, such a request must be considered on its individual
merits and based on the circumstances at the time of the request; it may
not be refused under the LGOIMA merely on the basis the information
was earlier heard in a public excluded meeting.

It is also good practice to ensure there is a process for re-visiting public
excluded parts of meetings to determine if any of the information heard
in a public excluded part of a meeting can subsequently be released,
when the reasons for withholding the information no longer apply.

Finally, | expect that councils will organise their structure and resources
so they meet their legal obligations under Part 7 of the LGOIMA and
good administrative practice generally, in a way that is fit for purpose
considering their particular size and responsibilities.

My conclusions

To aid clarity, | have organised my conclusions by the different phases
of a meeting: pre-meeting; during the meeting; and post-meeting.

For each phase, there are mandatory requirements prescribed by

the legislation and there are also good practice elements (where
non-compliance is not in breach of the law but may be the subject

of adverse comment or opinion by an Ombudsman as part of an
investigation). | have covered both elements in my commentary for each
phase, with footnotes identifying the relevant statutory provision for
each mandatory element.

Pre-meeting

All meetings (gatherings at which elected members make decisions on
behalf of their community) must be publicly notified in accordance with
section 46 of LGOIMA, and all agendas and papers must be available

to any member of the public at least two working days before the date
of that meeting.

As outlined in Information about meetings, when the LGOIMA passed
into law in 1987, councils would publicly notify meetings through
advertising in newspapers, as that is what the LGOIMA specifically
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requires. However, now councils advertise meetings on their
websites as well as in local newspapers and website prominence is
likely to be the most effective way of reaching the greatest number
of constituents.

Although | did not identify any particular issues with the publication

of agendas at the councils | investigated, a number of public survey
respondents wanted agendas and associated reports published on a
council's website as early as possible, with the statutory minimum of
two working days prior to the meeting sometimes allowing insufficient
time to prepare (particularly in cases where the associated material for
the meeting is lengthy). Comments from my survey of members of the
public included:

The agendas are published only two days prior to a meeting and
often contain a lot of material. They should provide the agendas
much earlier so that the material provided can be digested properly
before a meeting. Only the most determined can do so.

One of the main problems is that meeting agendas are
published really late, with never sufficient time for the public to
review the content and to think about potential submissions or
deliberations. The agendas are often over 100 pages long, often
with highly technical information, that is difficult to navigate
and understand. There is seldom time to review the agenda and
associated materials properly let alone seek technical advice
before the meetings.

Although the LGOIMA states agendas are to be published within a
period of least two working days before every meeting, this should
not be the goal. | encourage councils to release documents with
enough time to allow ample preparation for meeting participants
(which will benefit both attendees from the public as well as elected
members themselves).

During the meeting - excluding the public

The practice of excluding members of the public from any part of a
council meeting is an exception to the usual presumption of openness
emphasised by both the LGOIMA and the LGA. The stipulations in the
LGOIMA are reasonably detailed and exacting.

A primary requirement is that public exclusion may only be made by
way of formal resolution of elected members at the meeting itself. It is
important that elected members take this responsibility seriously and
carefully consider the advice of council officials. The resolution must:
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Be put at time when the meeting is open to the public, with the
text of the resolution being available to anyone present.*?

Be in the form set out in Schedule 2A of the LGOIMA 33
Only exclude on one of the grounds set out in section 48(1).**

State reasons for the resolution, including the interests it is
protecting in the case of section 6 or 7 withholding grounds

Where exceptions to the exclusion are made for particular
individuals, the resolution must detail their relevant expertise to
the topic for discussion.?®

To gain an understanding of councils’ use of reasons to exclude

the public from meetings, my investigators reviewed a number of
examples of resolutions to exclude the public. The reviews found that
three of the eight councils investigated had excluded the public from
some meetings citing section 7(2)(f)() (free and frank expression of
opinions) as the reason. However, section 48(7)@)(1) of the LGOIMA
specifically states that section 7(2)(f)(i) cannot be used as a good reason
to exclude the public from meetings.

| wrote to those councils to raise my concerns as soon as | identified
this practice. Each council advised me that they had ceased the
practice of using ‘free and frank’ to exclude the public from meetings,
and put systems in place to prevent this error from happening again.
For instance, one council said it had tightened its practices in relation
to reviewing the reasons to exclude the public from meetings. Another
council said it had corrected its workflow system (InfoCouncil) to align
with the requirements of the LGOIMA. The third council provided
additional training and support to its governance team, as well as
updating its agenda template.

While I was pleased with these actions, | am concerned that unchecked
errors were allowed to occur and potentially embed into councils’
practices. | urge all councils to make sure this is not occurring at any

of their meetings. Most councils cited eligible withholding grounds

in their exclusion resolutions, but lacked records about how those
grounds were applied to the specific topic for discussion (described in
more detail below). This makes it difficult to scrutinise the quality of the
advice on which the resolution was based.

My surveys of the public and of elected members showed a
sharp disparity in their perceptions of the clarity, robustness, and
appropriateness, of the reasons for public exclusion.

32 Linkto section 48(4) of the LGOIMA
33 Link to section 48(3) of the LGOIMA
34 Link to section 48(1)(a) of the LGOIMA
35 Linkto section 48(3)(b) and (c) of the LGOIMA
36 Link to section 48(6) of the LGOIMA
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What is your experience/view of the Council’s use of public excluded Meetings?’

The reasons for |The reasons for The reasons for I don’t know/
excluding the excluding the excluding the Other
public are always | public are always |public are often
clear, robust clear, but are not |unclear, or do not
andin line with  |always in line with |align with LGOIMA
LGOIMA LGOIMA
Elected member 80% 10% 5% 5%
survey responses
Public survey 7% 6% 62% 25%
respondents

As shown in table above, 80 percent of elected member respondents
considered the reasons for exclusion to be clear, robust and
appropriate, whereas 62 percent of public respondents were of the
opposite opinion.

It seems elected members generally consider they are excluding the
public in a robust and principled way. However, it appears that councils
are not communicating the reasons for these decisions to those they
are excluding in a way that is clear to them. This is best addressed by
ensuring that public exclusion resolutions are documented properly
and a clear rationale for exclusion is easily accessible—and | deal

with this next.

Record keeping - public exclusion resolutions

Of the eight councils | investigated, four were using the form in
Schedule 2A of the LGOIMA for exclusion resolutions, while the other
four were using their own templates.

While the LGOIMA states that the Schedule 2A form should be used,
the Legislation Act 2019 allows minor variations to forms prescribed
by legislation,*® and | consider that the content of the form is more
important than the layout. | take no issue with councils using a
template form of their own design, providing that it contains the same
prompts to enter information as detailed in the Schedule 2A form:

a prompt to include the general subject matter for each item;

a prompt to enter the grounds under section 48 for
excluding the public;

37 Respondents to my survey of the public were asked for their view of the
council’s use of public excluded meetings; elected members were asked about
their experience.

38 Linkto section 52 of the Legislation Act 2019
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a prompt to enter the plain English reason for excluding
the public; and

wording around allowing specific people to remain, if they
have knowledge that would assist the agency, while the
public is excluded.

Whatever form a council uses, it needs to meet these minimum
requirements and the form should clearly identify the specific exclusion
ground, and also explain in plain English how the council has applied
that ground to the meeting content under consideration.

| do not consider it good practice to cite a section number under the
‘Ground'’ field and simply quote the text of that section in the ‘Reason’
field. Instead, both the section number and its text should appear
under ‘Ground’. The ‘Reason’ field should be used to explain, in plain
English and in reasonable detail, the reason(s) for excluding the public
(that is, how the LGOIMA ground applies to the information held or
created) and weighing this against any countervailing public interest
arguments for non-exclusion.

This should not be too difficult. By excluding the public by means of
a section 7 ground, a council is obliged to both determine specifically
how the ground applies to the agenda item, and how it has balanced
the public interest in the information being shared against the need
to withhold it. While ultimately, the public interest balancing question
should be assessed by the body conducting the meeting (essentially,
the elected members), it is reasonable to expect that their decision is
informed by advice from council officials that includes public interest
considerations. The details of the ultimate decision should be included
in the meeting minutes, with the preceding advice from council staff
also included in a council’s records.

A smooth process relies on councils having clear and consistent
guidance for staff about the records they should create and maintain
for public exclusion decisions. This includes documenting the rationale
for advice to elected members on public excluded meetings. The
guidance should outline the requirement to apply the public interest
test, and should include the following:

that the public interest factors must be weighed when relying
on section 7(2) of the LGOIMA to hear an item in a public
excluded meeting; and

factors that affect the public interest in favour of opening a
meeting, such as:

- the policy or decision-making process involved and the stage
it has reached;
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- the ability of the public to be informed, influence that process or
decision and/or hold the officials involved to account;

- the level of public interest or debate;
- the level of any disquiet, speculation or controversy;
- the extent of information in the public domain;

- the significance of the issue to the public or the operations of
the council; and

- the amount of public money involved.

When updating guidance, councils may wish to refer to my guide titled
‘Public interest: a guide to the public interest test’*°

My investigation revealed significant variation in the way councils fill out
the Schedule 2A form, and few would meet my expectations of good
practice. Not one gave an actual, plain English reason for excluding the
public from a meeting, rather, most are simply clipping wording from
the legislation or using a vague term such as ‘commercial sensitivity’ as
full rationale for public exclusion, with no attempt to apply the exclusion
ground to the facts of the affected agenda item.

The opportunity to use the Schedule 2A form to record information
about the public interest considerations is also going unrealised. When
the evidence of thoughtful application of exclusion rationale is so starkly
absent from the resolution itself, the public may well wonder how robust
the determinations were. Addressing these deficiencies must be a priority
if councils are to improve public trust in the process.

Record keeping - minutes

Ombudsmen have consistently supported a full audit trail for advice that
contributes to decisions made by an agency. This also ensures council
practices are consistent with sections 17(1) and 17(2) of the Public Records
Act 2005 (PRA)*° which respectively, require councils to:

create and maintain full and accurate records of affairs in accordance
with normal, prudent business practice; and

maintain records in an accessible form to enable use for
subsequent reference.

In addition to complying with the relevant legislation, sound record
keeping discipline in meetings will also benefit councils by promoting
transparency and openness, and improving business practices in general.

39  Linkto Ombudsman guide Public interest: A guide to the public interest test.
40  Linkto sections 17(1) and 17(2) of the Public Records Act 2005
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Keeping good meeting records:

helps ensure transparency of council decision making by providing
a complete and clear record of reasoning;

provides a reference for councils in the event of issues around
decision making processes that may arise internally or externally;

provides an opportunity to create a repository of knowledge
about how councils make decisions, and so develop a
consistent approach.

My review of the meeting minutes of the councils I investigated
showed that some included very little detail about any discussion,
debate, or questioning, that may have taken place. | do not expect that
a verbatim transcript is taken at a meeting but simply recording the
final decision taken by elected members is plainly inadequate.

Local Government New Zealand (LGNZ)'s guidance for minute taking®'
includes the following pointers for good practice:

- minutes should be a clear audit trail of decision making;
- lessis best;

- someone not in attendance will be able to understand what
was decided; and

- anyone reading in 20 years' time will understand them.
| agree with this guidance, with two important comments:

1. A'clear audit trail of decision making’is more than simply recording
the decision itself. It entails clearly documenting the path by which
the decision was made, including how options were considered
and how the decision ensued from the deliberation.

2. Lessis best’should be interpreted as a prompt to maintain clarity
and succinctness, rather than sacrificing elements of the decision
making audit trail.

Minutes should record both the final decision and key details of

any debate or discussion preceding and informing the decision. In
addition to aligning with the principles of openness and accountability,
recording the content of discussion and debate is a safeguard against
any perception that decisions were made prior to the meeting, and are
merely being rubber stamped’ in the meeting setting. Though it is not
a legislative requirement, as outlined earlier, | consider it good practice,
in the interest of accountability, to record the names of elected
members who voted ‘for’ and ‘against’ resolutions and motions.

41 Linkto The guide to LGNZ standing orders, Ko Tatou LGNZ, 2022, p 35.
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Councils" internal guidance and training material should also include
clear instructions for staff to record advice and decision making
processes around public excluded meetings. This includes taking
notes of relevant internal meetings and documenting any verbal
conversations held in relation to council decisions on public excluded
meetings. These, and other relevant records (such as emails), should be
documented in a manner that makes them easily accessible.

Any review and update of guidance material should also be

accompanied by training and messaging to staff about the importance
of comprehensive record keeping to comply with the law and promote
the transparency of council’s practices and accountability to the public.

Post-meeting
Making minutes publicly accessible

All the councils within my investigation published meeting minutes
on their websites. | reiterate that | expect that meeting minutes should
also comprise a full and accurate record of the meeting. As noted
under Leadership and culture, a number of public survey respondents
consider that the minutes are not always easy to find. This may be
addressed, as | noted, by making information about meetings more
prominent on council websites.

Revisiting public excluded material for release

A powerful way to increase the public’s trust in Councils and

to improve transparency is to establish a consistent practice of
reconsidering public excluded information for release at a point when
the reason for withholding information no longer applies. Mutual trust
between the public and their representatives will likely improve if the
public knows why the information was protected. This way the public
can see that a council is making efforts to be as open as possible.

| appreciate this may not be at the top of mind for council staff as they
juggle the multiple demands of busy meetings schedules. However,

| consider it integral to sound practice, and should not be unduly
burdensome when integrated into a well-designed process.

Practice in this area was mixed among the councils | reviewed, with
most examples of post-meeting review of information being ad hoc
rather than consistent. However, | was encouraged that most of the
eight councils have either begun scheduling later reviews for public
excluded information, or have agreed to consider adding this step to
their standard meeting processes.
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What councils should do now

Review how easy it is for the public to access meeting agendas,
papers, and minutes on council websites (this should include

a clear navigation path from the home page and minimal
‘clicks’ to reach it).

Make sure agendas and papers are posted on council websites
with as much advance notice as possible before the meeting
date and certainly no later than the minimum requirement of
two working days.

Review practice and internal guidance for the writing of public
exclusion resolutions, ensuring:

- the form includes all elements of the Schedule 2A form:;

- exclusion grounds are clearly identified, and section 7Q)(f)(i) is
not relied on to exclude the public from meetings; and

- thereasons for applying the named exclusion ground to the
content of the agenda item are clearly set out in plain English
along with how it has been balanced against public interest
considerations.

Review practice and internal guidance for the keeping of meeting
minutes, ensuring that minutes reliably contain a clear audit

trail of the full decision making process, including any relevant
debate and consideration of options, and how individual elected
members voted.

Formalise a process for reconsidering the release of public
excluded content at a time when the basis for withholding it may
no longer apply.
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Workshops

My expectations

The LGOIMA does not define or regulate workshops (or other

informal meetings),*? but The Guide to LGNZ Standing Orders states

that workshops are best described as ‘informal briefing sessions

where elected members get the chance to discuss issues outside of the
formalities of kaunihera meeting’** It is common for councils to conduct
workshops about complex or technical issues on which elected
members will later be required to debate and make decisions.

The purpose of workshops should be to prepare elected members
with the appropriate background and knowledge to make robust
decisions for their communities, and to allow interrogation, discussion
and deliberation among and between elected members and

coundil staff. As outlined in the earlier section Legislative context,
workshops are part of the educative and deliberative phases of
councils’ decision making process. However, final decisions and
resolutions cannot lawfully be made outside the context of a properly
constituted meeting.

42 For the purpose of this investigation, ‘workshops, briefings and informal
meetings’ mean any organised or scheduled meeting attended by Council staff
and elected members which fall outside the definition of ‘meeting’ in section
45(1) of the LGOIMA.

43 Linkto The guide to LGNZ standing orders, Ko Tatou LGNZ, 2022
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Because workshops cannot lawfully be used to make actual and
effective decisions, and are not conducted under the LGOIMA, the
legal requirements in the LGOIMA that relate to council meetings—
such as requirements to notify the public, to take minutes, and to
exclude the public only under certain defined circumstances—do
not apply to council workshops. Nonetheless, councils have a general
discretion to advertise and undertake workshops that fall outside of
Part 7 of the LGOIMA, in public. While it may be reasonable to close a
workshop in a particular case, | consider that a general policy of not
advertising workshops or having all workshops closed to the public,
is likely to be unreasonable. It is my expectation and a requirement of
the LGA, that ...a local authority should conduct its business in an open,
transparent and democratically accountable manner. ..**

As a matter of good practice, workshops should be closed only

where that is reasonable. What might be considered reasonable is

a truly open category depending on each individual case, and may
include situations where the reasons for withholding information
under sections 6 and 7(2) of the LGOIMA might apply, as well as other
situations. What is reasonable in a particular case will vary, however the
decision to close a workshop should be made on the individual merits
of each workshop, rather than being based on a blanket rule.

Even where it is reasonable to close a workshop, | encourage councils
to be mindful of the public perception of secrecy this may create, and
mitigate this risk through ensuring the public has access to sufficient
and timely information about the purpose and content of workshops.
The legislative history of the LGOIMA makes it clear that full and
accurate records of workshops are expected to be kept. Consistent
with the guiding principle and purposes of the LGOIMA, the public can
request this information under Part 2 of that Act. It is also a requirement
of the PRA (see Appendix T and Appendix 2).** Keeping full and
accurate records of workshops is a safeguard against the perception
that decisions are being made outside a local authority meeting; and,
being able to request access to this information allows members of the
public to meaningfully engage with the work of councils.

Information arising from workshops can be requested under

the LGOIMA although, ideally, councils would proactively release
information generated in workshops.*¢ Creating records of workshops
is good administrative practice, and it promotes a council’s
accountability and transparency. Councils should adopt a standard

44 Link to section 14 of the LGA
45  Link to section 17(1) of the PRA

46  Evenif norecord is made at the time, information held in an official’s memory
as to what transpired at a workshop can also be requested under the LGOIMA,
and it is preferable to have a contemporaneous account of what happened.
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WORKSHOPS

approach to recording information about workshops/forums
and ensure this is embedded in its guidance on record keeping
for workshops.

All workshop attendees should be aware that workshops cannot

be used for making an actual and effective ‘decision’, and take care
when discussion and deliberation in a workshop could carry elected
members too far down a path toward a decision. For example, where
council staff present a range of options to elected members in a
workshop, and those options are narrowed down significantly, it could
give the appearance of a ‘decision’ being made in the workshop in all
but name. There may then be a perception that the corresponding
decision made in the public council meeting is a rubber stamp’ of
earlier workshop discussions. In particular, using a closed workshop
to do ‘everything but’ make a decision could be seen as undermining
the principles of the LGOIMA and the LGA, which | may view as
unreasonable.

As Chief Ombudsman, | can review the reasonableness of any act or
omission by a local authority under the OA.*” This includes whether it

is reasonable for a council to advise or decide to not advertise or close
workshops, or using closed workshops to do ‘everything but” make a
final decision.*® | expect councils to make it clear to the public that they
can complain to me about workshops.

Some councils draw a distinction between ‘workshops' and ‘briefings’
with the former being open to the public and the latter; closed.
Other councils may refer to the same type of informal briefing session
between elected members and staff using different terminology
entirely, such as a "forum’ or ‘hui’. Irrespective of the title(s) a council
chooses to give informal briefing sessions, the same requirements to
conduct business in a transparent and accountable manner, and to
keep full and accurate records, apply to all.

My conclusions

Terminology around workshops

The terminology used for workshops is an area that can cause
confusion. Many councils define workshops in their standing
orders based on a template developed by LGNZ, which defines
workshops as follows:

Workshop in the context of these Standing Orders, means a
gathering of elected members for the purpose of considering
matters of importance to the local authority at which no decisions

47  Link to section 13 of the OA

48  This refers to council staff, not a decision of full council.
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are made and to which these Standing Orders will not apply, unless
required by the local authority. Workshops may include non-
elected members. Workshops may also be described as briefings.*

One council organised what it termed ‘non decision making meetings’
regularly and used the terminology of ‘briefing’ or ‘workshop’to
differentiate whether a specific topic for discussion within the meeting
would be open to the public (workshops) or closed to the public
(briefings). This distinction between ‘workshops’ and ‘briefings’ is one
that is also adopted by LGNZ in its guidance for standing orders and is
widely used by councils throughout New Zealand.

In addition to ‘workshops” and ‘briefings’, a number of other terms have
been adopted by councils at different times for non-decision making
meetings. One council that held all its workshops in private was aware
of the negative public perception that had developed around the

use of the term ‘workshops’. To address this, the council changed its
terminology to ‘forums), rather than amending the actual practice of
closing workshops to the public. While councils are able to use their
own terminology, creating different terms for what is essentially the
same thing—a meeting of elected members and staff to progress
coundil business, at which no decision making occurs—risks distraction
and confusion. The guidelines for good practice in this report apply to
any workshop, briefing, forum, hui, wananga, or whatever else a council
calls the gatherings of elected members and council officials used to
transact council business.

Councils” use of workshops

All councils that were part of my investigation used workshops to
some degree. A number of staff and elected member meeting
attendees commented that workshops were a key part of the decision
making process for elected members and used for ‘direction setting'.
Workshops are used by elected members to discuss policy options
put forward by staff in order to eventually make a decision in a local
authority meeting. This includes adding, removing or amending
options, and ensuring elected members have the information needed
to make an informed decision on a topic. Workshops may also involve
elected members giving feedback to staff where they might require

further information to support their consideration of a particular option.

49 Nearly all councils have incorporated into their standing orders this definition,
or the following variation: Workshops, however described, provide opportunities
for members to discuss particular matters, receive briefings and provide quidance for
officials. Workshops are not meetings and cannot be used to either make decisions
or come to agreements that are then confirmed without the opportunity for
meaningful debate at a formal meeting.

38

OPEN FOR BUSINESS



WORKSHOPS

A chief executive | spoke with during my investigation said there were
different stages to get to a final decision in a formal council meeting.
If there was a complex, contentious decision to be made, it will need
‘pre-work and pre-thinking” with multiple layers of workshops and
consultations in order to reach the final decision. Staff will not be
writing the final decision report for the formal council meeting all in

one go’ because it takes time, and revisions will be made as it develops.

Multiple workshops may be held on a topic in order to explore the
options, with the most realistic and reasonable ones being included in
the report which goes to the full council meeting for a final decision.

Some councils appeared to give their view on direction setting” with

a show of hands and indicated that there was some degree of straw
polling”in order to narrow options down. Examples of comments from
my surveys of both staff and elected members include:

...workshops have been a valuable avenue to get a fuller
understanding of issues and ask the dumb question if needed.
Differences of opinion may occur and be discussed/debated
but full deliberation and decision making is made at the full
Council meeting.

...lworkshops] can be used as a gauge for staff to structure formal
advice to Councillors for decision-making at the Committee phase.
Workshops are critical.

Workshops provide staff with the opportunity to spend more
time with elected members to improve their understanding on

a topic. Often formal meetings don’t have the time allocated for
this to occur. They are also a good way to build trust and rapport
between staff and councillors, and allows for open and honest
feedback in a less formal setting than a meeting.

Councillors over a period of months or years will have a myriad of
matters that require at the very least a working knowledge of the
issue under consideration. ...workshops serve a meaningful part of
the process where Councillors can better understand the issues and
this will lead to stronger debate and better decisions.

Provided an ‘actual and effective decision” is not made, | consider
this type of deliberative process may appropriately take place in a
workshop. However, a perception is likely to grow that the council is
not operating transparently, if the following occurs:

workshops are regularly conducted behind closed doors;

the fact that they are occurring, and the rationale for closing the
workshop, is kept out of public awareness;

full and accurate records are not kept or are withheld from the
community without explicit and robust rationale.
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| also caution against workshops including a significant component of
determination, such as a substantial narrowing of options prior to public
consultation. At several councils | investigated, a range of options would
occasionally be narrowed down at workshops so staff would not waste
time and resources pursuing options that the elected members were
not willing to consider. A meeting attendee said there was 'some degree
of straw polling’ in order to narrow down the options for decision,
typically to four or five options. The risk is that such straw polling

may be perceived by the public as decision making. Good records of
workshops and making the records available to the public would go
some way to alleviating this perception.

Councils should be mindful of the public perceptions that may develop
where council business is conducted behind closed doors. Even when
the reasons for conducting a closed workshop are entirely legitimate,
secrecy inevitably breeds suspicion. While it may not be the reality that
the council is wrongfully keeping information from the public, even the
perception of such may result in reduced public trust and diminished
public participation in council processes. Councils can reduce this risk
by opening workshops to the public where possible and by publishing
information from workshops, as | will discuss further below.

Open by default

| was pleased that the majority of councils open workshops, or
had begun to open their workshops from the start of the 2022
electoral term.

My view is that the principle of ‘open by default’ should be followed for
all meetings and workshops.*® I understand there may be occasion to
close, either partially or fully, a particular workshop. However, councils
should start from a position of openness, and then consider specific
reasons why any proceedings may need to be closed and whether
those reasons are compelling.

The principle of ‘open by default’ is also supported by The Guide to LGNZ
Standing Orders:®'

Please note, when deciding to hold a workshop or briefing the first
question that should be considered is whether there is a convincing
reason for excluding the public. The default position should be to
allow public access.

50 The ‘open by default’ principle is also consistent with section 4 of LGOIMA
"to promote the open and public transaction of business at meetings of
local authorities’.

51 Linkto The guide to LGNZ standing orders, Ko Tatou LGNZ, 2022, p 41
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| accept that, in some cases, there may be a need to protect some of
the information presented in such a workshop where good reason
exists. In such a case, | expect that councils would endeavour to
present material in such a way that the public could have access to
as much information as possible. This might be achieved through
providing the protected information (such as names/costings) to
elected members in advance and ensuring this information doesn't
enter the discussion held in public.

Some of the councils I investigated advised me that they needed to
hold closed workshops to provide training/background to elected
members on complex issues—the intent being to ensure elected
members are equipped to make a robust decision on the matter at
hand. I absolutely support the use of workshops to educate elected
members and to facilitate better decision making. However, it seems
evident to me that, where there is benefit to elected members to
understand an issue in order to make a decision, it is equally beneficial
to allow the public access to the same information so they can better
understand the eventual decision.

Another reason put forward by councils for closing workshops was to
provide elected members a ‘safe space’ to ask ‘silly questions’ out of
the public eye. | do not accept this argument. Councillors are elected
to public office, a position that demands accountability. They should
be prepared for a level of scrutiny and even reasonable criticism from
those they represent. The questions and concerns councillors have are
no doubt shared by many of their constituents. It may be valuable for
the answers to these ‘silly questions’ to be heard by the public.

This is not to say that no good reasons exist to close workshops,
only that I do not consider controversy, complexity, or the potential
for embarrassment, to be good reasons in themselves. Difficult or
contentious issues are often the very ones that warrant the greatest
level of transparency. The determination to close a workshop should
always be made on the basis of what best serves the public interest,

and the rationale for that determination should be as open as possible.

Publicising upcoming workshops

It is important that details (time, dates, venue, and subject matter) of
open workshops are publicised in advance so that members of the
public can attend, and for transparency about the business the council
is conducting. As a matter of good practice, councils should maintain
awareness of community groups with a particular interest in topics

for upcoming workshops and consider contacting them directly to
encourage their attendance and contribution. This is in keeping with
the principles of inclusiveness included in the LGA.
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It is equally important that closed workshops and their subject matter
are publicised, along with a suitably detailed reason for closing them.
This maintains transparency and allows for members of the public to
request under the LGOIMA information about the closed workshop,
while also clearly identifying and safeguarding against harms to council
deliberations that legitimately need to be conducted in confidence.

| saw very little evidence of consistently sound practice about
publicising the timing and subject matter of closed workshops,

along with the rationale for closing them. For instance, at least one
council advised me that they held ‘open workshops' yet they did not
tell the public they were happening. It is difficult to imagine how a
council could consider a workshop to be ‘held in public’ when the
public doesn't know about it. | am encouraged that several of the
councils under investigation are now advising the public about closed
workshops, their topics, and the reason they are being held in a
closed session.

Records of workshops

Many councils did not keep records of workshops. Councils would
commonly explain that this was because decisions are not made in
workshops and records were not required. This is not only incorrect,
but counter to the principles of openness and public participation
in the LGOIMA and the LGA, respectively; and may constitute a
breach of the PRA. It does not matter if no decisions are made, it is
good administrative practice to keep a record. How can the public,
the Ombudsman or even the council itself look back at how council
business was undertaken without having record of the information
elected members were given and the discussions that resulted?

The baseline is the requirement under the PRA to ‘create and maintain
full and accurate records in accordance with normal, prudent business
practice’. LGNZ's standing orders guide suggests:*?

A written record of the workshop should be kept and include:
«  time, date, location, and duration of workshop
«  people present, and
«  general subject matter covered.

My view is that the detail in the first and third of these bullets should
be publicised before the workshop even occurs as explained in the
previous section. The record made during the workshop should
include all these elements, plus details of the discussion that contribute
to a clear, concise and complete audit trail.

52 Linkto The guide to LGNZ standing orders, Ko Tatou LGNZ, 2022, p 41.
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| expect each council to adopt a standard approach to ensuring that
full and accurate records are created and maintained for workshops.
It is important to note that this process does not have to be as
detailed as taking meeting minutes. Nor is there an expectation of a
verbatim transcript of workshops. However, councils must make sure
a full and accurate record is kept which should encompass not just
the information presented to elected members but any substantive,
deliberative discussion or debate around that material. Councils should
make records publicly accessible as soon as practicable after the
workshop. Where the workshop was not open to the public, councils
should implement a system for revisiting those records and releasing
information when and if the reason for presenting and discussing
material out of public view, no longer applies.

What councils should do now

Adopt a principle of openness by default for all workshops (and
briefings, forums etc), including a commitment to record a clear
basis for closure where justified, on a case-by-case basis.

Make sure the time, dates, venues, and subject matter, of all
workshops are publicised in advance, along with rationale for
closing them where applicable.

Review practice and internal guidance for the keeping of records
of workshop proceedings, ensuring they contribute to a clear audit
trail of the workshop (including details of information presented,
relevant debate and consideration of options). Councils may

wish to consider consulting with Archives NZ to determine good
practice in this respect.

Publish workshop records on the council’s website as soon as
practicable after the event.

Formalise a process for considering release of information from
closed workshops.

Consider adding a message on a relevant section of council
websites stating that members of the public are able to make a
complaint to me in relation to the administration of workshops.
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Accessibility of meetings and workshops is not guaranteed by
unlocking the doors, issuing invitations, and publishing the records.

If some members of the public are unable to get to the door, if they
cannot access the record as published, then they are excluded as surely
as if they were physically barred. Universal design in access to public
spaces, and publication mechanisms built to maximise reach to all, are

essential if a public body is to be truly representative and inclusive of all.

My expectations

The United Nations Convention on the Rights of Persons with
Disabilities (Disability Convention) is an international human rights
agreement that New Zealand signed up to in 2007.>* The purpose of
the Disability Convention is to promote, protect and ensure the full and
equal enjoyment of all human rights and fundamental freedoms by

all persons with disabilities. As Chief Ombudsman, | have a role as an
Independent Monitoring Mechanism partner, under the United Nations
Convention on the Rights of Persons with Disabilities.

‘ ‘ Cg
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53  Linkto the United Nations Convention on the Rights of Persons with
Disabilities (Disability Convention)
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Councils should take all practicable steps to remove barriers to full
participation in their processes. Public meetings and workshops
should be made as accessible as possible to the public, keeping in
mind those people with disabilities as well those with other challenges
to attending meetings. This might include living a long distance from
where meetings take place or being unable to attend because of the
time the meeting is held.

Ideally, all councils would livestream and audio visually record their
meetings, and publish the recording after the meeting. Keeping a
record in this way benefits the community by making the meetings
accessible to those who are not able to attend in-person. Another
benefit of livestreaming is that it provides an accurate record of the
public portion of the meeting is immediately available.

My conclusions

| am pleased the majority of councils investigated are now
livestreaming meetings, and those that are not have committed to live
streaming or considering it in the near future. Live streaming, audio
visual recording meetings, and publishing the records, can increase
the transparency of meetings to the public.

Councils should also consider audio visually recording workshops

and either making the recordings publicly available or letting the
public know they can be requested. As discussed in Workshops, the
public may perceive decisions are being made behind closed doors if
workshops are not open to the public. If councils take the additional
measure of live streaming or audio visually recording workshops (and
publishing the recording), transparency and public participation in
local government will likely improve.

There are other ways councils can make meetings more accessible.
For instance, meeting agendas, associated reports and minutes should
be published in a searchable format, rather than ‘image only’ (such

as scanned PDF or JPEG). Image only formats are not accessible for
blind and low vision individuals using screen readers, or those with
learning disabilities using read aloud applications. It also limits the
ability to search documents using keywords. Ideally searchable PDF
documents will also be accompanied by accessible Microsoft Word
versions and the public advised that they can ask for other accessible
formats if required.

Meetings and workshops should be advertised widely and on as
many mediums as possible to reach a diverse range of people. Some
councils advertise meetings on their website, on social media, and

in their local newspapers. As discussed in Leadership and culture,
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councils should make sure that the links to meetings are in a prominent
place on their websites' home pages. | have suggested a number of
councils consider additional ways of making meeting dates and times
more visible to the public.

| was pleased that there was a range of other accessibility measures in
place. For instance, one council’s website utilises ReadSpeaker, a text-
to-speech aid which allows text to be read aloud. Another council

uses NZ Relay, which is a telecommunications service for people who
are deaf. The majority of council chambers are wheelchair accessible,
although one public survey respondent said that one council appeared
to be physically difficult to access. Disabled people have the right

to take part in all aspects of community life, on an equal basis with
others. Public meetings, and all public spaces, need to be accessible. To
ensure appropriate accessibility and public participation, | suggested
the council undertake an accessibility audit by a suitable provider to
identify barriers to inclusion.

Ultimately, making spaces such as meetings and workshops accessible,
and welcoming to as many people as possible means that a diverse
group of people are able to participate as fully as possible in council
business. Ideally, this will encourage diverse voices to participate in local
government, which should lead to a council that is more representative
of the community as a whole.

What councils should do now

All councils should aim to live stream council meetings and/
or audio visually record meetings and publish the recording on
their website.

Consider live streaming and/or audio visually recording workshops.

Consider making meeting dates and times more visible
to the pubilic.

Ensure full agendas, including reports, supporting materials, and
meeting minutes, are in a searchable format for screen readers.

Undertake an accessibility audit to identify any barriers to inclusion
and on completion of the audit, put in place a schedule of work
to remedy any access issues or barriers to full inclusion of a wide
range of people.
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Organisation structure,
staffing and capability

| am aware that it will take some effort to fully meet expectations of
good administrative practice for meetings and workshops, and that
councils are juggling competing demands with limited resources. |
recognise that an important way to meet and sustain the reasonable
standard | expect is through the building of organisational capacity,
capability and resilience, which is especially challenging for small
councils. Nonetheless, organisational stewardship that fosters long-
term strength and institutional integrity is fundamental to any
democratic institution of whatever size.

My expectations

| expect councils to organise their structure and resources to meet their
legal obligations under Part 7 of the LGOIMA in a way that is relevant
to their particular size and responsibilities. | also expect councils to
make sure there is sufficient awareness of the LGOIMA and meeting
administration across the organisation, and to provide coverage for key
staff when they are away or if a staff member leaves.
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| expect the LGOIMA function to be appropriately resourced, with roles
and responsibilities clearly defined, and with resilience arrangements in
place. This ensures staff are able to draw on specialist expertise when
required. Sufficient resilience could involve building the skill set of a
group of senior staff, combined with regular training, good resources
and guidance material.

My conclusions

| identified organisational resilience as an issue in some of the councils
l investigated. Business continuity and legislative adherence may

be at risk during periods where councils are overwhelmed with

work or when experienced staff members leave or are temporarily
absent. There was a correlation between the size of the council and
organisational resilience. | was not surprised to find that the smaller
councils had less governance staff and weaker resilience measures.

Each of the councils identified as having issues in this area employed
under 200 staff members and either did not have a team responsible
for the administration of meetings and workshops, or had a very

small team. They each had one or two staff members with specialist
knowledge of the LGOIMA and provided advice to the chief executive
regarding meetings or workshops. There is a risk that when those staff
members are away or leave a council, especially if their departure is
unexpected, their institutional knowledge is lost. This effect is amplified
in a small council where the absence or departure of just one staff
member can have a disproportionately large impact.

| also identified specialist knowledge as an issue, particularly for
smaller councils. Two of the three small councils only had one key

staff member providing advice to the chief executive about items to
be heard in the public excluded portion of meetings. | am concerned
that where there is only one subject matter expert at the senior
leadership level this will not provide adequate flexibility to allow a
council to respond to short term shocks. If the COVID-19 pandemic has
demonstrated anything, it is the importance of preparation.

Regular training and accurate guidance should ensure staff know
enough about the legislation to make correct decisions, and not simply
rely on what others have done before them, or on using standard
templates. | acknowledge that templates are useful for consistency

of practice. However, it is important that templates are supported by
guidance and training, especially for those who do not have specialist
or legal knowledge; and that templates are updated to reflect changes
in practice or legislation.
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l identified a number of councils as having good organisational
resilience. The LGOIMA function was appropriately resourced in these
councils and they were able to draw on specialist expertise when
required. A number had dedicated governance and democracy
teams that were responsible for administering council meetings and
taking minutes.

One council in particular demonstrated that bolstering its governance
team could lead to increased transparency by making improvements
to practices such as releasing documents heard in the public excluded
portion of meetings. The council underwent a significant internal
culture shift, which included increasing the number of staff in its
Governance and Democracy team and legal oversight. A number

of staff survey respondents and staff meeting attendees said the
strengthening of this team led to improvements in transparency.

| acknowledge that a lack of organisational resilience is a common
issue among smaller councils, and it takes resources to establish

formal training and guidance. | encourage councils to consider taking
advantage of the expertise and existing resources of other councils
within its networks, and outside of them, in order to share and develop
good meeting and workshop practices. Bolstering specialist expertise
and organisational resilience, including through training and resources
such as guidance and process documents, will provide an extra layer
of protection.

One staff meeting attendee from a smaller council said that if they
have a ‘curly”issue, they talk to one of their network contacts in another
council. They said their surrounding councils meet up to four times a
year to discuss issues and work collaboratively. The meeting attendee
said the council works hard to strengthen networks. | am pleased that
some of the smaller councils are taking advantage of the resources
available to them and working in a collaborative way. | encourage
other councils to share resources and reach out to networks if their
organisational resilience or specialist knowledge is lacking.

Councils should ensure there is sufficient resilience in their structure
to respond to contingencies such as staff absences or departures.
Organisational risk can be reduced by investing in regular LGOIMA
training and resources such as guidance, policies, and process
documents, to assist them to carry out their responsibilities, particularly
if a key staff member is away. | encourage councils to ensure that
regular training is delivered to staff and elected members on these
topics. Some staff and elected members may be proficient in these
areas but | urge councils to train staff and not rely on individuals’
knowledge and past experience alone. Good training and guidance
provide staff with additional tools to utilise when they encounter a
complex or unique problem in relation to meetings and workshops.
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What councils should do now

Ensure sufficient staff have training in governance functions so that
institutional knowledge does not rest with only a small number of
staff, and processes for fulfilling these functions are written down
and easily accessible.

Explore ways of using existing networks in local government
to bolster resilience in critical areas of meeting and
workshop practice.

Review the general training and guidance provided to staff, and
consider approaching the Ombudsman for assistance in improving
those resources or in assisting with direct training of relevant staff.
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Appendix 1. Relevant legislation

The LGOIMA sets out the principle and its overall purposes as follows:
4 Purposes
The purposes of this Act are—

(a) to increase progressively the availability to
the public of official information held by
local authorities, and to promote the open
and public transaction of business at meet-
ings of local authorities, in order—

(i) to enable more effective participa-
tion by the public in the actions and
decisions of local authorities; and

(ii) to promote the accountability of
local authority members and offi-
cials,—

and thereby to enhance respect for the law and to
promote good local government in New Zealand....

5 Principle of availability

The question whether any official information is to
be made available, where that question arrises un-
der this Act, shall be determined, except where this
Act otherwise expressly requires, in accordance with
the purposes of this Act and the principle that the
information shall be made available unelss there is
good reason for withholding it.

Section 10 and 14 of the Local Government Act 2002:
10 Purpose of local government
(1) The purpose of local government is—

(a) to enable democratic local decision-making
and action by, and on behalf of, communi-

ties; and...
14 Principles relating to local authorities
(1) In performing its role, a local authority must act in

accordance with the following principles:
(a) a local authority should—

(i) conduct its business in an open,
transparent, and democratically
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accountable manner; and

(b) a local authority should make itself aware
of, and should have regard to, the views of
all of its communities; and

(c) when making a decision, a local authority
should take account of—

(i) the diversity of the community, and
the community’s interests, within its
district or region; and

(i) the interests of future as well as cur-
rent communities; and

(iif) the likely impact of any decision on
each aspect of well-being referred
to in section 10:

(d) a local authority should provide oppor-
tunities for Maori to contribute to its deci-
sion-making processes:

(e) a local authority should actively seek to
collaborate and co-operate with other lo-
cal authorities and bodies to improve the
effectiveness and efficiency with which it
achieves its identified priorities and desired
outcomes;

) If any of these principles, or any aspects of well-being
referred to in section 10, are in conflict in any particular case, the
local authority should resolve the conflict in accordance with the
principle in subsection (1)(a)(i).

The Public Records Act 2005 sets out a fundamental obligation of all
public sector organisations in section 17:

17 Requirement to create and maintain records

(1) Every public office and local authority must create
and maintain full and accurate records of its af-
fairs, in accordance with normal, prudent business
practice, including the records of any matter that is
contracted out to an independent contractor.

) Every public office must maintain in an accessible
form, so as to be able to be used for subsequent ref-
erence, all public records that are in its control, until
their disposal is authorised by or under this Act or
required by or under another Act. ..
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Appendix 2. Legislative history of
key terms

Part 7 of the LGOIMA has its origins in the Public Bodies Meetings Act
1962.5% In 1986, officials recommended to Ministers that this Act be

incorporated into a new piece of legislation to deal with access to local

authority information and meetings, and this became the LGOIMA >

Accordingly, in the Local Government Official Information and
Meetings Bill*® as introduced, the definition of ‘meeting’ largely
mirrored the wording from the 1962 Act:*’

‘Meeting, in relation to any local authority, includes any annual, bi-
ennial, triennial, ordinary, special, or emergency meeting of that lo-

cal authority, and also includes any meeting of the representatives

of 2 or more local authorities, and any meeting of a committee or a

subcommittee of a local authority other than a special committee
or subcommittee without power to act:

This definition was carried into the LGOIMA as enacted in 1987.

The Hansard debates discussing the Bill, as reported back from Select
Committee, contains a useful statement from the Minister for Local
Government, at Second Reading:*®

The intent of clause 44 is that all council meetings, and any

council committee meetings which have a decision making role,
will be covered by Part VIl. The meetings of the full council, and

the meetings of a council committee that has decision making
powers, will be open to the public unless that council or the council
committee determines to go into closed session.

This supports the view that, at the time, the intent was:

All full council meetings be notified and open, whether or not a
decision was being made at the meeting [emphasis added].

The meetings of any committees of the full council only have
to be notified and open where the committee is exercising a
power of decision.
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Link to the Public Bodies Meetings Act 1962.

Report of the Working Group on Official Information in Local Government,
June 1986: a report to the Minister of Local Government and the Minister of
Justice / by the Working Group on Official Information in Local Government.

Link to Local Government Official Information and Meetings Bill.
Clause 44

Second Reading of Local Government Official Information and Meetings Bill,
Hansard, page 10250, 7 July 1987.
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However, not long after the LGOIMA came into force, proposals to
amend the definition of ‘meeting” were considered by officials and
Ministers. Papers prepared by the Department of Internal Affairs and
the legislative history help illustrate the intended scope of section
45(2). A paper for a ‘Local Government Consultative Group’ in April
1988 discussed problems being posed by ‘informal gatherings’ taking
place in councils:

Since the Act came into force the Minister has correspondence
received considering the activities of the local authorities in holding
“informal gatherings” of all their Councillors, with officers present,
to discuss council business (such as the estimates and relations
with citizen/ratepayer groups) but with no formal agenda or
minutes taken. The question was raised in correspondence whether
this procedure is an attempt to circumvent the provisions of

Part 7 of the Act.

The Mayor of Hamilton City Council wrote seeking the views of the
Chief Ombudsman at the time who, in reply, noted:

There is a distinction between a ‘meeting of a Council’and a
meeting together of councillors’, the latter not being in any way ...
controlled or requlated provided no attempt is made to conduct
Council business which is only authorised to be done at a properly
constituted meeting of the Council or its subcommittees.

The Chief Ombudsman at the time went on to say that any information
arising from an informal gathering, even though it may not be
contained in any official document, is clearly official information and
therefore subject to disclosure in terms of the legislation.

The Minister at the time went on to comment:

It is the view of the Minister that the conduct of ‘informal
gatherings’ or caucusing within local authorities is legitimate and
LGOIMA recognises this. However the potential does exist for local
authorities to use ‘informal gatherings’ to reduce the level of open
debate and in this way be deliberately secretive in its activities to an
extent which is not in keeping with the spirit of the legislation. This
is particularly of concern where the ‘informal gathering” happens
to consist of all of the elected members of a local authority with
senior officers also present. While not wanting to affect the rights
of elected members to caucus, it is felt that some action must be
taken to clarify in the minds of elected members and the public,
the difference between a meeting of the Council and a meeting
of councillors.
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In 1989, the Minister of Local Government, Hon Michael Bassett,
established a ‘Working Party on LGOIMA’in response to concerns that
some local authorities were conducting business of direct concern
to the public committee or closed sessions. The Working Party’s final
report stated:

... it may not be clear whether or not recommendatory and purely
deliberative meetings are covered in the definition of the word
‘meetings’in the Act.

The Working Party noted that some submissions held that meetings
of working parties and similar groups which make recommendations
to parent authorities and committee, and informal meetings of
councillors, ought to be open to the public. Such groups could make
decisions or recommendations that could be rubber stamped by local
authorities. In such circumstances decisions could be made without
issues being fully debated in public.

While it appreciated the above argument, the Working Party also
recognised the truth of a comment contained in a British report [the
Committee of Inquiry in to the Conduct of Local Authority Business]:

It is a simple reality, which no legislation can alter, that politicians
will develop policy options in confidence before presenting the final
choice for public decision. We do not think that is unreasonable. If
the law prevents them from conducting such discussions in private
in formal committees then they will conduct them less formally
elsewhere ... It is unsatisfactory to force policy deliberation out

of the formal committee system into groupings of indeterminate
status. It is also unnecessary. No decisions can be taken by a local
authority without it eventually being referred to a decision making
committee or the Council, where there will be full public access

to the meeting and documentation. Given this basic safequard,

we can see no benefit in applying the Act also to deliberative
committees. We would not in any way wish to discourage
individual local authorities from opening deliberative committees
to the public and press if that is appropriate to their particular
circumstances, but do not believe they should be required

by law to do so.

The Working Party concluded that the availability of information arising
from ‘working parties, similar groups and informal meetings, coupled
with the need for recommendations to be confirmed at a public
meeting was sufficient protection of the public’s interest. In addition
local authorities have discretion to open informal meetings to the
public if they wish.

The Working Party was also concerned that it may not be

clear under the present definition of ‘meeting’ whether or not
recommendatory and purely deliberative meetings are covered by
Part 7 ... The Working Party sought advice from the Department
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of Affairs. It was advised that the current legislation was unclear on
this point. There is no legal convention or definition which makes
it clear whether the discussion of a function is in fact part of the
exercise or performance of that function.

The Working Group did not specifically recommend a change to the
definition of ‘meeting’ in the LGOIMA, but its preference not to include
deliberative meetings in scope of Part 7 is relatively clear from the
excerpts above. It appears that the Department of Internal Affairs did
recommend to the Minister that the definition of meetings should

be amended to make it clear that ‘deliberative’ meetings are not
covered by Part 7.

The Local Government Law Reform Bill 1991 (62-1)*° that was then
introduced, which contained a clause that inserted a new subclause
into section 45 of the LGOIMA to ‘make it clear that any meeting of a
local authority that is solely deliberative in nature is not subject to Part VII
of the principal Act.*° The wording proposed was:

(2) For the avoidance of doubt, it is hereby declared
that any meeting of a local authority that is solely
deliberative in nature and is a meeting at which no res-
olutions or decisions are made is not a meeting for the
purposes of this Part of this Act.

This clause was amended at Select Committee to remove ‘that is solely

deliberative in nature and is a meeting.’ The Departmental Report stated

that ‘The words “solely deliberative” are unnecessary as meetings which do
not make resolutions or decisions are “solely deliberative”.

There was limited debate in the House about this provision (it being
one small aspect of a much larger set of local government reforms), but
one comment from an opposition MP at second reading is consistent
with the tenor of the policy discussions outlined above: '

We have seen in the Dominion as recently as 19 June 1991 that
the [...] Council has come in for some criticism. No notification

of a meeting was sent to the news media, but the council held

a meeting. But was it a meeting? That is the real point. Council
meetings are meetings at which decisions are made. To try to stop
councils from getting together outside of the decision-making
process to discuss ideas would be a very backward step.

On 1 October 1991 the change came into force.

Two pieces of correspondence from the then Minister (Hon Warren
Cooper) expanded on the intention in enacting section 45(2):

59  Link to Local Government Law Reform Bill 1991 (62-1).
60 From the Explanatory Note to the Bill.

61  George Hawkins, Labour MP, Manurewa, Local Government Reform Bill, Second
Reading, Hansard, 20 June 1991.
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[section 45(2)] ... is not new, but rather a clarification of an existing
provision. The previous definition of meeting was ambiguous and
it was felt that it was unfair to expect councils to comply with the
provision when they were not clear on what they were complying
with. Meetings at which no resolutions or decision are made are
not subject to the Act for two reasons. Firstly, it is inevitable that
local authority members will sometimes initially discuss matters in
private. It is better that they can do so at formal meetings which
all members may attend than at private meetings to which some
members may not be invited. Secondly, decisions cannot be made
at such meetings. Any meeting which does require a resolution,
even if that resolution is only recommendatory, is subject to Part

7 and must be publicly notified and open to the public. Local
authorities therefore can only decide to hold meetings that do

not comply with Part 7 of LGOIMA where they are certain, in
advance of the meeting, that they will not be making decisions or
recommendations.

And:

While local authorities are not required to publicly notify informal
meetings it is at their discretion to do so and you might like to
suggest to the Deputy Mayor that these meetings be publicly
notified ... In any case, any information generated from informal
meetings is official information under LGOIMA and may be
requested under that Act.®?

62
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Undated letter to G Liddell.

Letter dated 13 November 1991 to Secretary of the Te Atatu Residents and
Ratepayers Association.
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Introduction / Kupu whakataki

Good local governance requires us to ensure that the way in which we undertake public decision-
making is open, transparent, fair and accountable.

Your kaunihera (council) standing orders (SO) aims to achieve just this. They are a critical element of
good governance and great local democracy, as well-run meetings and hui should increase community
awareness and understanding of kaunihera decision-making processes and trust in our local political
institutions. Standing orders also have an important role to play in assisting kaunihera to meet their
obligations and responsibilities under Te Tiriti o Waitangi, whether those responsibilities are set in
legislation or reflect respectful practice.

Local authorities, local boards and community boards must adopt standing orders for the orderly
conduct of their meetings. In the world of local government, the word ‘meeting’ has a specific
meaning that refers to gatherings that conform to rules and regulations laid down in the Local
Government Act 2002 (LGA 2002) and Local Government Official Information and Meetings Act 1987
(LGOIMA).

The LGNZ standing orders templates! draw heavily on those published by Te Mana Tautikanga o
Aotearoa Standards New Zealand in 2001 and the Department of Internal Affair’s Guidance for Local
Authority Meetings published in 1993. The template is updated every three years to ensure it reflects
new legislation and incorporates evolving standards of good practice.

The February 2024 update

This version of the guide has been updated to reflect 2023 legislative changes and other
developments. The major changes are:

e Recommended amendments to councils’ standing orders that allow members to attend
meetings by audio-visual means to make it clear that, from October 2024, all members
attending, whether physically or by audio-visual link, are part of the quorum (see
recommended changes on page 7).

e Advice on how to operate committees with co-chairs (SO. 5) within the existing framework
of rules;

e Guidance on how to apply the Ombudsman’s advice on workshops as set out in his report,
Open for business (October 2023).

Consequently, Appendix One, Alternatives to formal (deliberative) meetings, has, with considerable
help from Simpson Grierson, been extensively re-drafted.

L All standing order references refer to the territorial authority standing orders template. Numbers may vary
slightly in the regional council and community boards templates.
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Process for adopting Standing Orders

The template contains a range of options to enable a kaunihera to adapt it to meet their own styles
and preferences. It is essential that kaunihera consider these options before adopting the standing
orders.

We recommend that kaunihera delay adopting new standing orders until after the new governing
body, local and community boards have had a period operating under the incumbent ones. That way,
the discussion about options will be informed by experience, especially from new members who may
not be familiar with how standing orders work.

We also recommend that kaimahi should encourage members to set time aside, at least once a year,
to review how they are working and whether their decision-making structures are effective. For
suggestions on building inclusive cultures and self-assessment see LGNZ’s Guide to the Code of
Conduct.

The team at LGNZ are continually looking at ways to make the standing orders more accessible to
members and flexible enough to enable adjustment to local circumstances. We are always keen to
hear your feedback.
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Recommended amendments to AV provisions

The Electoral Legislation Act, passed just before the parliamentary elections in 2023, changed the
definition of quorum, as defined in the LGA 2002, for councils that allow remote participation.

The specific change makes it clear that anyone joining a meeting by audio visual means is to be
counted towards the quorum. The amendment makes permanent the temporary arrangement
put in place during the pandemic. However, it only applies to those councils with standing orders
that enable remote participation by audio visual means.

For councils that allow remote participation, the provisions in the 2022 LGNZ standing orders
template (and earlier templates, however paragraph numbers may vary) that need to be
amended are:

e The definition, “Present at the meeting to constitute quorum”.
e The definition of Quorum

e (Clause11.1 Council meetings

e C(Clause 13.8 Members’ status: quorum

e C(Clause 13.9 Members’ status: voting

The recommended changes are:
Delete the definition: Present at the meeting:

Present at the meeting to constitute quorum means the member is to be either physically present
in the room or attending the meeting by audio/visual link, should this be enabled in their council’s
standing orders.

Amend Clause 11.1 Council meetings, by deleting the word “physically” in sub-clauses “a” and
Ilb”.

The quorum for a meeting of the council is:

(a) Half of the members physically-present, where the number of members (including
vacancies) is even; and

(b) A majority of the members physicaty-present, where the number of members
(including vacancies) is odd.

Delete Clause 13.8: Member’s status: quorum.

Amend Clause 13.9: Member’s status: voting, by deleting the word “physically”.

13.9 Where a meeting has a quorum, determined by the number physicatly present, the
members attending by electronic link can vote on any matters raised at the meeting.
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Local government’s obligations under Te Tiriti o Waitangi /
Nga kawenga a te kawanatanga a-roheiraroite Tiritio
Waitangi

Local governments are part of the governing framework of Aotearoa New Zealand and consequently
have duties and responsibilities under Te Tiriti that flow directly from the Crown’s obligations. In
addition, as mechanisms through which communities make decisions about matters of local
importance, kaunihera need to build relationships and work in partnership with local organisations
and businesses to achieve their objectives. Chief amongst such relationships are likely to be those iwi
and hapl who hold traditional or indigenous authority in their hapori (community).

The Local Government Act 2002 (LGA), and other acts of parliament, set out a range of duties and
responsibilities to lwi/Maori that derive directly from the Crown’s Te Tiriti obligations, some of which
are directly relevant to the application of standing orders, namely:

1. Acknowledging the historic mandate or status of mana whenua as the traditional governors
of Aotearoa New Zealand and the area of your kaunihera (relevant to Article 2 of Te Tiriti).

2. Enabling opportunities for the participation of Maori as citizens in kaunihera decision-
making processes (relevant to Article 3 Te Tiriti).

Acknowledging the mandate of mana whenua

Iwi and hapi have a mandate based on their historic role as the indigenous governors of the land. It
is a status that is quite different from the ‘stakeholder’ status given to many local organisations that
kaunihera usually work with. It is a status that would exist even if not enshrined in Te Tiriti o Waitangi.

In building relationships, it is important for councils to work with relevant iwi and hapi to determine
how best to recognise their status. A common approach involves the development of a joint
memorandum or charter of understanding to provide clarity around expectations, including how
current and future engagement should occur. Such agreements could include:

e Processes for ensuring relevant mana whenua concerns are incorporated in governing body
and committee hui agendas.

e Mechanisms for ensuring that papers and advice going to meetings incorporates the views
and aspirations of mana whenua. Such mechanisms might include the co-design and co-
production of policy papers and allowing mana whenua themselves to submit papers.

e Avrole for kaumatua in formal kaunihera processes, such as:

0 having a local kaumatua, or mana whenua representative, chair the inaugural
kaunihera hui and swearing in of members, and/or

0 enabling kaumatua, or other mana whenua representatives, to sit at the governing
body table as advisors.

Other initiatives that can be included in standing orders and recognise the mandate of mana
whenua, are:

e placing information about significant aspects of your area’s history as a regular item on the
governing body’s agenda,
e holding hui on marae and other places of significance to Maori,

Guide to the LGNZ standing orders templates // 7



e providing presentations at governing body meetings highlighting the history of the local
area; and

e inviting mana whenua organisations to appoint representatives on kaunihera committees
and working parties.

Facilitating the participation of Maori as citizens

Standing orders are a mechanism for enabling members to work collectively to advance the public
interests of their hapori - they are a tool for promoting active citizenship. In recognition of the Crown’s
obligations under Article 3 of Te Tiriti and its responsibility to take account of Te Tiriti principles,
parliament has placed principles and requirements in the LGA to facilitate the participation of Maori
in council decision-making processes. These can be found in s.4 and parts 2 and 6 of the LGA.

The emphasis in this section is on facilitating the participation of Maori in decision-making processes.
Since local government decisions are made in meetings which are governed by standing orders,
kaunihera should consider how their standing orders facilitate such participation and proactively take
steps to make it easy and encourage Maori citizens to become involved in decision-making processes.

The legislation itself provides some help, namely that local authorities must:

e establish and maintain processes to provide opportunities for Maori to contribute to the
decision-making processes of the local authority, (LGA, section 14(1)(d)),

e consider ways in which it may foster the development of Maori capacity to contribute to the
decision-making processes of the local authority, and

e provide relevant information to Maori for the purposes of contributing to, and building
‘capacity’ to contribute to, the local authority’s decision-making processes.

In relation to the LGA 2002, ‘capacity’ is the ability of a person (or group) to participate knowledgeably,
given their resources and their understanding of the requisite skills, tools, and systems. Ways to build
capacity include:

e providing training and guidance on how kaunihera meeting and decision-making processes
work,

e holding meetings and workshops on marae and other community settings to help demystify
local government processes, and

e providing information about meetings in te reo Maori, including agendas and papers.

Kaunihera also need to look at the degree to which their facilities are culturally welcoming and
incorporate Maori tikanga values and customs. This is about incorporating practices, protocols and
values from matauranga Maori or Maori knowledge. Examples to achieve this include:

e appropriate use of local protocol at the beginning and end of formal occasions, including
powhiri and mihi whakatau,

e using karakia timatanga for starting meetings and hui,

e closing meetings and hui with karakia whakamutunga,

e re-designing order papers and report formats to include te reo Maori, including headings,

e reviewing kaunihera processes and cultural responses through a Te Tiriti o Waitangi lens, and
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e offering members the option of making the declaration in te reo Maori.

Members Declaration

Ko ahau, ko , € oati ana ka whai ahau i te pono me te tokeke, i runga hoki i
te mutunga ké mai nei o aku pikenga, o aku whakatau hoki kia whakatutuki, kia mahi ano
hoki i te mana whakahaere, te mana whakatau me nga momo mabhi kua uhia kirungaia
au kia whiwhi painga mo te takiwa o Te Wairoa hei kaikaunihera o te Kaunihera-a-rohe o
Te , € ai hoki ki te Ture Kawanatanga-a-Taiao 2002, ki te Ture Kdwanatanga-a-
Taiao Whakapae me te Hui 1987, me étahi Ture ano ranei.

He mea whakal ténei i Te Wairoa i ténei ra rua tekau ma rua o Whiringa-a-nuku i te tau
rua mano tekau ma toru.

Waitohu:

Waitohu mai kimuaii a:

1 O ], declare that | will faithfully and impartially, and according to the best of my skill
and judgment, execute and perform, in the best interests of [name of region or district], the
powers, authorities, and duties vested in or imposed upon me as a member of the [name of
local authority] by virtue of the Local Government Act 2002, the Local Government Official
Information and Meetings Act 1987, or any other Act.
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Before adopting the standing orders template/ I muaite
whakamana i te anga whakahaere hui

Local authorities, local boards and community boards must adopt standing orders for the orderly
conduct of their meetings. In the world of local government, the word ‘meeting’ has a specific meaning
that refers to gatherings that conform to rules and regulations laid down in the LGA 2002.

To ensure that standing orders assist the governing body to meet its objectives in an open and
transparent manner while also enabling the full participation of members, any governing body or local
or community board intending to adopt the LGNZ template, must decide from the following options
and ensure the standing orders template is updated to reflect these decisions.

Should members have a right to attend by audio or audio-visual link?

The LGA 2002 allows members to participate in meetings if they are not physically present, via audio
or audio-visual means, if enabled by standing orders.

Should a governing body, local or community board decide they do not wish to allow members to do
this, then this section of the standing orders (SO 13.7 Right to attend by audio or audio-visual link)
must be deleted from the template before it is adopted. (see Part 3: Meeting Procedures for more
information).

Please note, that from October 1, 2024, members who join meetings by audio/audio-visual means
will be counted as part of the quorum. This only applies where a council has adopted SO 13.7 or an
equivalent provision that allows members to attend meetings by audio visual means.

Should mayors/chairs have a casting vote?

The LGA 2002 allows a chairperson (chair) to use a casting vote if this is specified in standing orders. The
vote can be used when there is a 50/50 split in voting. The LGNZ standing orders template includes the
casting vote option. Should a governing body, local or community board decide that it does not wish for
its chairs to have a casting vote, then SO 19.3 Chairperson has a casting vote, will need to be deleted
before the template is adopted.

Some kaunihera have opted for an intermediate position, in which a casting vote can only be used
for prescribed types of decisions, such as when there is an equality of votes for the adoption of
statutory plans (see Part 3: Meeting Procedures for more information).

Speaking and moving options

The LGNZ template offers kaunihera a choice of three frameworks for speaking to and moving motions
and amendments, see the discussion on SO 22.1 for more information.

e Option A (SO 22.2) is the most formal of the three and limits the number of times members
can speak and move amendments. For example, members who have moved and seconded a
motion cannot then move and second an amendment to the same motion and only
members who have not spoken to a motion or substituted motion may move or second an
amendment to it. This is the framework used in the 2003 Standards New Zealand Model
Standing Orders.
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e Option B (SO 22.3) is less formal. While limiting the ability of movers and seconders of
motions to move amendments, this option allows any other member, regardless of whether
they have spoken to the motion or substituted motion, to move or second an amendment.

e Option C (SO 22.4) it the least formal. It gives members more flexibility by removing the
limitations on movers and seconders speaking which exist in the other two options.

The kaunihera might also consider which of the three should apply to committees. Given that
committees are designed to encourage more informal debate, and promote dialogue with
communities, the informal option, Option C is recommended.

Time needed for kaimahi (staff) to prepare advice

Standing orders provide for members of the community to engage with kaunihera, their various
committees and local or community boards. It is common for officials (kaimahi) to be asked to prepare
advice on the items to be discussed.

Two examples are SO.16 Deputations and SO.17 Petitions. In both cases the default standing orders give
officials five days in which to prepare the advice; whether this is practical will depend upon the size of a
kaunihera and the way it works.

Before adopting the LGNZ template, the kaunihera should ensure that the five-day default is appropriate
and practicable.
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Adopting and reviewing your standing orders / Te
whakamana me te arotake i 6 tikanga whakahaere hui

There is a tendency for new kaunihera, to adopt the standing orders, the code of conduct and the
governance arrangements, of the former kaunihera, soon after they are formed. This is not
recommended.

These matters should be discussed in detail at the initial members’ induction hui or at a specially
designed workshop or meeting held within a few months after the local body elections. The reason
for this suggestion is to allow time for new members to fully understand how local government works,
complete any induction training, and form a view on whether the existing standing orders and
governance structures are working or not.

It is important that elected members fully understand the policies and frameworks that will influence
and guide their decision-making over the three years of their term, and the implications they bring.
This applies to standing orders, your code of conduct, and your governance structures, such as
whether to have committees or not and what powers those committees will have to make decisions.

Please note that the approval of at least 75 per cent of members present at a meeting is required to
adopt (and amend) standing orders. In addition, it is good practice for members to reassess their
governance arrangements, including standing orders, in the middle of the second year of their term
to ensure they remain inclusive and effective against the shifts in community make-up, values and
expectations.

Proposed resolution for adopting standing orders

Once a decision has been reached on which discretionary clauses to incorporate, then a resolution to
adopt the original or amended standing orders can be tabled. Such a resolution could, for example,
take the following shape:

That the kaunihera adopt the standing orders with the following amendments:

1. That the standing orders enable members to join hui by audio visual link - yes/no.
2. That the chair be given the option of a casting vote — yes/no.
3. That Option X be adopted as the default option for speaking and moving motions.

LGNZ recommends that local and community boards, and joint committees, undertake the same
considerations before adopting their standing orders.
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Part 1—-General matters / Nga take whanui

This section of the Guide deals with those matters that apply to the overall context in which standing
orders operate including the role of mayors and chairs and the nature of decision-making bodies. It
covers the following:

e mayoral appointments,

e meeting the decision-making requirements of Part 6, LGA 2002,
e appointment of kaimahi to sub-committees,

e approving leave for members of the governing body,

e the relative roles of extraordinary and emergency hui, and

e good practice for setting agendas.

SO 5: Appointments and elections — can you appoint co-chairs?

The question, whether council can appoint co-chairs to committees, or not, has been raised by
several councils over the last few years. Indeed, the question was the subject of a remit at the 2013
LGNZ annual general meeting, and a majority of councils agreed that LGNZ should take steps to
enable this, such as changing legislation or regulation. As it turns out some councils have had co-
chairs in place for some years. The following text, which was kindly provided by Tauranga City
Council, helpfully shows one way that co-chairs can be established, despite the current wording of
the LGA 2002.

The provisions of the LGA 2002 relating to the appointment of a chairperson of a committee refer to
the appointment of a singular person as the chairperson. This does not allow for the appointment of
a co-chair. Consequently, the positions of Chairperson and Deputy Chairperson are appointed and
remain separate.

However, the Chairperson can vacate the chair for all or part of a meeting and thus enable their
Deputy Chairperson to chair the meeting (Clause 26(2) Schedule 7, LGA 2002). The Chairperson is
able to be present and participate in the meeting, including the right to vote, while not chairing the
meeting (unless they vacated the chair due to a conflict of interest). This would enable the two roles
to effectively act as co-chairs.

Such an arrangement pre-supposes that the Chairperson agrees to vacate the chair to enable the
Deputy Chairperson to chair the meeting at pre-agreed times. The Committee’s terms of reference
would need to state that it is the intention that this occurs, however, there is no ability to enforce
this practice should the Chairperson decides not to vacate the chair for a particular meeting.?

Only one person can chair a meeting at any one time. The person chairing the meeting has the powers
of the chairperson as set out in standing orders. They would also have the option to use the casting

2 Options include alternating meetings or agreeing to chair for a specific time e.g. for the year. The Chairperson
will need to formally vacate the chair at the start of each meeting where it is pre-agreed the Deputy Chair will
chair, and this needs to be recorded in the minutes of that meeting
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vote (under Standing Order 19.3) in the case of an equality of votes. It is recommended that this be
explicitly stated in the terms of reference for clarification.

SO 5.1: Mayoral appointments

It is critical that the chief executive advises their mayor about their powers under section 41A Role
and powers of mayors, LGA 2022 as soon as possible after election results have been confirmed. This
is to ascertain whether the mayor wishes to make use of those powers.

Included in the standing orders are provisions regarding the ability of mayors to establish committees
and appoint deputy mayors, committee chairs and committee members.

Where a mayor chooses to use these powers, a kaunihera must ensure the results are communicated
as soon as practicable to members of the governing body. We recommend that the information is
provided by the mayor or chief executive, in the mayor’s report for the first meeting of the governing
body that follow the mayor’s appointments.

Appendix four sets out a recommended process for making appointments.

SO 5.5: Removing a chair, deputy chair or deputy mayor

Clause 18, Schedule 7 of the LGA 2002 sets out the process for removing a chair, deputy chair or deputy
mayor. It is a detailed process that requires firstly, a resolution by the relevant meeting to replace the
chair or deputy, and secondly, a follow up meeting, to be held not less than 21 days after the
resolution, at which the change occurs.

A common question is whether the individual facing a challenge to their position, should be able to
speak and vote. The answer is yes. Both natural justice and the nature of the question to be resolved,
allows those directly involved to be able to speak and lobby on their own behalf.

SO 7: Committees — appointment of staff to sub-committees

While non-elected members such as community experts, academics, or business representatives, may
be appointed to committees and sub-committees, please note that council kaimahi (staff) can only be
appointed to a sub-committee. When appointing a sub-committee, a kaunihera or committee should
ensure the terms of reference provide clarity of the skills and competencies required. This may
involve:

e requesting that the chief executive, or their nominee, determine which member of kaimabhi
is appropriate to be a member of the sub-committee, or

e identifying a specific position, such as the chief executive, city planner or economist, to be a
member of the sub-committee.

SO 7.10: Power to appoint or discharge individual members of a joint committee -
committees that are not discharged

A kaunihera, or a group of kaunihera in the case of a joint committee, can resolve that a committee
continues beyond a triennial election, although for this to be the case all participating kaunihera would
need to resolve. In the case of joint committees, the appointment of new members and discharge of
existing members sits with the Kaunihera that they are members of.
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A related and often asked question is whether appointments to District Licensing Committees (DLCs),
unlike other committees, can be made for longer than a term. This is possible as DLCs are statutory
committees that are not automatically discharged at the end of a term.

SO 8: Regarding extraordinary and emergency meetings

Extraordinary meetings are designed to consider specific matters that cannot, due to urgency, be
considered at an ordinary meeting. For this reason, extraordinary meetings can be held with less public
notification than ordinary ones.

Standing orders recommend that extraordinary meetings should only deal with the business and
grounds for which they are called and should not be concerned with additional matters that could be
considered at an ordinary meeting. Public forums should not be held prior to an extraordinary hui.

If kaunihera need to hold meetings that are additional to those specified in their schedule, then they
should amend their schedule to include additional ordinary meetings, rather than call them
extraordinary meetings, to address what might be the general business of the kaunihera.

The LGA was amended in 2019 to provide for ‘emergency’ meetings (in addition to extraordinary and
ordinary meetings. The key differences between extraordinary and emergency meetings are outlined
below.

Table 1 Comparison of extraordinary and emergency meeting provisions

Extraordinary meeting Emergency meeting ‘
Called by A resolution of the local authority or The mayor or chair; or if they are
requisition in writing delivered to the unavailable, the chief executive

chief executive and signed by:

e the mayor or chair, or

e not less than one-third of the total
membership of the local authority
(including vacancies).

Process Notice in writing of the time and place By whatever means is reasonable
and general business given by the chief by the person calling the meeting
executive. or someone on their behalf.

Period At least three days before the meeting Not less than 24 hours before the

unless by resolution and not less than 24  meeting.
hours before the meeting.

Notification of  With two exceptions a local authority No similar provision exists for

resolutions must, as soon as practicable, publicly emergency meetings however
notify any resolution passed at an good practice would suggest
extraordinary meeting.? adoption of the same process as

applies to extraordinary meetings.

3 The exceptions apply to decisions made during public excluded session or if the meeting was advertised at
least five working days before the day on which it was held.
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SO 9.5: Chair’s recommendation — ensuring the decision-making requirements of
Part 6 are met

Part 6 is shorthand for sections 77-82 of the LGA 2002, which impose specific duties on kaunihera
when they are making decisions. The duties apply to all decisions, but the nature of compliance
depends on the materiality of the decision.

The most important provisions are found in's. 77 (bullets a-c) below) and s. 78 (bullet d) below), which
require that local authorities must, while making decisions:

a) seek to identify all reasonably practicable options for the achievement of the objective of a
decision,

b) assessthe options in terms of their advantages and disadvantages,

c) if any of the options identified under paragraph a) involves a significant decision in relation to
land or a body of water, consider the relationship of Maori and their culture and traditions with
their ancestral land, water, sites, waahi tapu, valued flora and fauna, and other taonga, and

d) consider the views and preferences of persons likely to be affected by, or to have an interest
in, the matter.

The level of compliance needs to be considered in light of the kaunihera’s Significance and
Engagement Policy. Itis also important to be aware that these obligations apply to the following:

e recommendations made as part of a chair’s report, and
e recommendations made by way of a Notice of Motion (NOM).

Chair’s report

Itis common for a chair to use their report to raise a new matter for council deliberation. If that matter
is more than minor it should be accompanied by an officer’s report setting out options, their relative
strengths and weaknesses and include evidence that any citizen affected by the recommendation has
had a chance to have their views considered. The same applies to a notice of motion that seeks
members’ agreement.

What to do if a chair’s recommendation or a notice of motion are inconsistent with
Part 6?

A chair should refuse to accept a NOM that addresses possibly significant matters, unless it is
accompanied by an officials’ report assessing the level of significance and the applicability of Part 6.
The same also applies to a recommendation made in a chair’s report.

Where a matter triggers the requirements of Part 6, the chair or mover of the NOM, should:

e ask the chair or mover of the NOM to amend their motion so that it asks for a kaimahi report
on the matter, or

e require members submit a draft NOM to kaimahi in advance to determine whether it is likely
to trigger the need to comply with Part 6.

This guidance also applies to Standing Order 27.2 Refusal of notice of motion and allows a chair to
refuse to accept a NOM that fails to include sufficient information to satisfy the requirements of
sections 77-82 of the LGA.
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To reduce the risks of this happening, some councils:

e require the mover of a notice of motion to provide written evidence to show that their
motion complies with Part 6, or

e ask members to submit a proposed NOM to staff before a meeting so that an accompanying
report can be prepared.

SO 13.3: Leave of absence

The standing orders provide for a kaunihera to delegate the authority to grant a leave of absence to a
mayor or regional kaunihera chair. When deciding whether to grant a leave of absence, consideration
should be given to the impact of this on the capacity of the kaunihera to conduct its business.

Requests should be made in advance of a meeting and would generally apply to several meetings that
the member knows they will be unable to attend.

Kaunihera will need to establish their own policy as to whether a person who has a leave of absence
for a length of time will continue to receive remuneration as an elected member, for example, a policy
may provide for remuneration to continue to be paid for the first three months of a leave of absence.

SO 13.4: Apologies

Apologies are usually given when a member cannot attend a forthcoming meeting or inadvertently
missed one, in which cases the apologies are made retrospectively.

SO 13.6: Absent without leave

If a member is absent from four consecutive meetings without their leave or apologies approved, an
extraordinary vacancy is created. This occurs at the end of a meeting at which a fourth apology has
been declined, or a member had failed to appear without a leave of absence.
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Part 2 - Pre-meeting arrangements / Nga whakaritenga i
muaite hui

The pre-meeting section of the Standing Orders covers the various processes and steps that need to
be completed ahead of a meeting, including the preparation of an agenda. This section of the Guide
includes:

e Setting and advertising meeting

e Relocating meetings at the last minute

e Putting matters on the agenda

Setting meeting times

Consideration should be given to choosing a meeting time that is convenient for members and will
enable public participation. One approach could be to use the kaunihera induction training, or
workshop, to seek agreement from members on the times that will best suit them, their kaunihera,
and their hapori.

SO 8: Giving notice

Section 46(1) and (2) of the LGOIMA prescribes timeframes for publicly advertising meetings. This is
so the community has sufficient notice of when meetings will take place. However, the wording of
these subsections can cause some confusion:
e Section 46(1) suggests providing a monthly schedule, published 5-14 days before the end of
the month.
e Section 46(2) suggests that meetings in the latter half of the month may not be confirmed
sufficiently in advance to form part of a monthly schedule published before the start of the
month.

Therefore, Section 46(2) provides a separate option for advertising meetings held after the 21st of the
month. These can be advertised 5-10 working days prior to the meeting taking place.

Basically, kaunihera must utilise the monthly schedule in section 46(1) for hui held between the 1st
and 21st of the month, however, both methods for advertising meetings can be used for meetings
held after the 21%. This requirement does not however apply to extraordinary or emergency meetings.

SO 8.1 and 8.2: Public notice and notice to members — definitions

Prior to the last election the Standing Orders were updated to include new definitions of what
constitutes a ‘public notice’ and how ‘working days’ are defined. The full provisions are:

Public notice, in relation to a notice given by a local authority, means that:
(a) Itis made publicly available, until any opportunity for review or appeal in relation to the
matter notified has lapsed, on the local authority’s Internet site; and
(b) Itis published in at least:
(i) One daily newspaper circulating in the region or district of the local authority; or
(ii) One or more other newspapers that have a combined circulation in that region or
district at least equivalent to that of a daily newspaper circulating in that region or
district.
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Internet site, in relation to a local authority, other person or entity, means an internet site that is
maintained by, or on behalf of, the local authority, person, or entity and to which the public has free
access.

Working day means a day of the week other than:

(a) Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, Labour Day, the Sovereign’s
birthday, Matariki, and Waitangi Day;

(b) If Waitangi Day or Anzac Day falls on a Saturday or a Sunday, the following Monday;

(c) The day observed in the appropriate area as the anniversary of the province of which the
area forms a part; and

(d) Aday inthe period commencing with 20 December in any year and ending with 10 January
in the following year.

SO 8.10: Meeting schedules - relocating meetings at the last minute

Local authorities must hold meetings at the times and places as advertised, so if an appointed meeting
room becomes unavailable at the last minute (i.e. after the agenda has been published), and an
alternative room in the same venue or complex cannot be used, the meeting can be re-located but
will become an ‘extraordinary’ meeting and the requirements set out in Standing Orders 8.4 and 8.9
will need to be met.

If a meeting is relocated, we recommend informing the public of the change in as many ways as
possible, for example:

e alerting customer services,

e changing meeting invitations to elected members,

e updating notices visible outside both old and new venues,

e asign on the original meeting room door, and

e updates on the kaunihera website and social media pages.

SO 9.8: Managing confidential information

Occasionally kaunihera must address the issue of how confidential agenda items should be handled
where there is a possibility, that the information in the agenda could benefit a member or individual,
should it become public. Some kaunihera address this risk by delaying the distribution of confidential
papers until two days before a meeting, providing them in hard copy, and individualizing them, so that
the specific copy each member receives is identified.

SO 9.1: Preparation of the agenda — good practice

Deciding what to put on an agenda and the process used to make that decision is an important
consideration. An agenda is ultimately the responsibility of the chair of the meeting and the chief
executive, with the collation of the agenda and its contents sitting with the chief executive’s control.
The process varies between kaunihera and is heavily influenced by its size. Some principles of good
practice include:

e Start the process with a hui of the kaunihera committee chairs to identify upcoming issues
and determine which committee will address them first.

e To strengthen relationships, mana whenua organisations could be invited on a regular basis
to contribute items for an agenda or share their priorities, for consideration by a future
meeting.
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e Seek regular public input into forthcoming agendas by engaging with a representative panel
of community members.
e Ensure elected members themselves can identify matters for upcoming hui agendas.

If a member wants a new matter discussed at a meeting, they should give the chair early notice, as
the matter may require the chief executive to prepare an accompanying report.

Matters may be placed on the agenda by the following means:

1. By adirect request to the chair of the meeting, chief executive, or an officer with the relevant
delegated responsibility.

2. By asking the chair to include the item in their report, noting that the matter might require a
kaimahi report if it involves a decision.

3. By the report of a committee. Committees are a mechanism for citizens, or elected members,
to raise issues for kaunihera consideration. A committee can make recommendations to the
governing body.

4. Through a local or community board report. Community boards can raise matters relevant to
their specific community for consideration by the governing body. A councillor could approach
a community board to get their support on a local issue.

5. Through a Notice of Motion (NOM). See Standing Order 27.1 for more detail. A NOM must still
comply with the decision-making provisions of Part 6 LGA 2002 before it can be considered.
Generally, a NOM should seek a meeting’s agreement that the chief executive prepare a
report on the issue of concern to the mover.

Where a matter is urgent, but has not been placed on an agenda, it may be brought before a meeting
as ‘extraordinary business’ via a report by the chief executive or the chair. This process gives effect to
section 46A (7) and (7A) of the Local Government Official Information and Meetings Act (LGOIMA)
1987.

The topic of any request must fall within the terms of reference, or the scope of delegations, given to
the meeting or relevant committee, board or subsidiary body. For example, business referred to a
community board should concern a matter that falls within the decision-making authority of the
board.

Making agendas available

Underpinning open, transparent and accountable decision-making is providing opportunity for
members of your community to know, in advance, what matters will be debated at which meeting.
Making governing body, committee and community board agendas publicly available, whether in hard
copy or digitally, is critical.

Section 46A of the LGOIMA requires agendas and reports to be made publicly available at least two
working days before a meeting. This is a minimum requirement — agendas and papers should be
posted on the kaunihera website with as much notice as possible before the meeting date.

Different communities will have different challenges and preferences when it comes to how they
access information. Not all communities have reliable access to the internet, and you will need to
consider the abilities of young, old and visually or hearing impaired when determining how to provide
access to information. Distributing information using a range of digital and traditional channels with
consideration for accessibility needs will be a step toward strengthening trust in local democracy and
narrowing the gap between kaunihera and their communities.
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Part 3 —Meeting procedures / Nga tukanga hui

Procedures for making decisions are at the heart of kaunihera standing orders. This section of the
Guide includes:

e Opening and closing your meeting with a karakia timatanga or reflection
e Voting systems

e Chair’s obligation to preside and chair’s casting vote

e Joining by audio-visual means

e Member conduct

e Quorums

e Revoking decisions

e Members attending meetings that they are not members of

e Moving and debating motions

e Discharging committees

SO 10: Opening and closing your meeting

There is no obligation on a local authority to start their meeting with any reflection or ceremony,
however, it is an increasingly popular approach.

An example of a reflection used at the start of a meeting is the following karakia. This approach allows
for tangata whenua processes to be embraced.?

Opening formalities - Karakia timatanga

Whakataka te hau ki te uru Cease the winds from the west

Whakataka te hau ki te tonga Cease the winds from the south

Kia makinakina ki uta Let the breeze blow over the land

Kia mataratara ki tai Let the breeze blow over the ocean

E h1 ake ana te atakura Let the red-tipped dawn come with a

He tio, he huka, he hau hi sharpened air.

Tihei mauri ora. A touch of frost, a promise of a glorious day.

When a meeting opens with a karakia it should close with a karakia (unless there’s multiple
meetings/workshops in a day — in which case the closing karakia comes at the end of the day).

4 Examples of karakia, and general advice on the use of tikanga Maori, can be found via an app, titled Koru,
developed by MBIE and available from most app stores.

Guide to the LGNZ standing orders templates // 21



SO 11.4: Requirement for a quorum — what happens when a member is ‘not at the
table’?

Whether or not members must be ‘at the table’ to constitute a quorum is a question that usually arises
in response to a member standing aside due to a conflict of interest.

Standing order 10.4 states “a meeting is constituted where a quorum of members is present, whether
or not they are all voting or entitled to vote”. ‘Present’ is to be in the room, not necessarily around the
table.

SO 13.1: Members right to attend all meetings

The legislation (cl. 19(2) Schedule 7, LGA 2002) and these standing orders are clear that members can
attend any meeting unless they are ‘lawfully excluded’ (the definition of lawfully excluded is in the
Standing Orders). If attending, elected members have the same rights as the public. They may be
granted additional speaking rights if permitted by the chair.

Many kaunihera require non-members to sit away from the meeting table or in the public gallery to
make it clear they are not a committee member.

Whether a member can claim allowances for attending the meeting of a committee they are not a
member of is a question that should be addressed in a kaunihera allowances and expenses policy.

Do members have to be present at hearings to vote?

The rules vary according to the legislation under which the hearing or submission process is occurring.

Hearings under the LGA 2002, such as Annual Plan or Long-Term Plan hearings, do not require all
elected members to have participated in the submission process to vote on the outcomes of that
process. Elected members who cannot participate at all, or who miss part of a hearing, should review
all submissions, any AV recordings, and the analysis provided by officials before taking part in any
debate and voting on the item under consideration.

It is good practice to make it clear in the minutes that the members who were absent had been
provided with records of all submissions oral and written, prior to deliberations.

The Auditor General recommends that members should be present for the whole of a hearing “to
show a willingness to consider all points of view” (OAG, Conflicts of Interest, August 2004 p. 43). The
guidance suggests that lengthy periods of non-attendance at a hearing could suggest an element of
pre-determination.

SO 14.1: Council meetings — - must the mayor or chair preside?

Schedule 7, Clause 26(1) of the LGA 2002 provides that the mayor (or chair of a regional kaunihera)
must preside over each kaunihera meeting they are present at. This reflects the mayor’s leadership
role set out in section 41A. However, the requirement is subject to the exception “unless the mayor
or chair vacates the chair for a particular meeting”. This exception would usually be invoked if there
is a situation in which they should not lead for some legal reason, such as where they have a conflict
of interest or are prohibited from voting and discussing, such as by virtue of section 6 of the Local
Authorities (Members’ Interests) Act 1968, where the member has a pecuniary interest in the matter
being discussed.

It is implicit in clause 26(1), that the mayor or chair will still be present in the meeting, and except in
situations where the law prevents them from discussing and voting on a particular matter, they can
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continue to take part as a member. The clause only relates to vacating the chair, not leaving the
meeting.

SO 13.7: Right to attend by audio or audio visual link

Local authorities can allow members to participate in meetings online or via phone. This can reduce
travel requirements for councillors in large jurisdictions and facilitates participation for councillors
when travelling.

If a kaunihera wishes to allow members to join remotely, then provision must be made for this in the
standing orders. The LGNZ template contains the relevant provisions. If not, then standing orders 13.7-
13.16 should be removed before the template is adopted.

Please note: From October 2024, where a kaunihera’s standing orders make provision for members
to join meetings by audio/audio-visual means, all members who join a meeting by audio/audio-visual
means are now counted as part of that meeting’s quorum.

SO 13.16: Protecting confidentiality at virtual meetings

Some members have raised concerns that meetings held by audio-visual means may create
confidentiality risks, such as the risk that a member may not be alone while a confidential matter is
being discussed.

Kaunihera should avoid, if possible, dealing with public excluded items in a meeting that allows people
to join virtually. While this may not be possible in extraordinary circumstances, we have strengthened
the ability of a chair to terminate a link if they believe a matter, which should be confidential, may be
at risk of being publicly released, see SO 13.13.

SO 15: Public forums

The standing orders provide for a period of up to 30 minutes, or longer if agreed by the chair, for
members of the public to address the meeting.

The template allows this to be for up to five minutes each on items that fall within the delegations of
the meeting, unless it is the governing body and provided matters raised are not subject to legal
proceedings or related to the hearing of submissions. Speakers may be questioned by members
through the chair, but questions must be confined to obtaining information or clarification on matters
the speaker raised. The chair has discretion to extend a speaker’s time.

While the forum is not part of the formal business of the meeting, it is recommended that a brief
record is kept. The record should be an attachment to the minutes and include matters that have been
referred to another person, as requested by the meeting.
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SO 16: Deputations

In contrast to public forums, deputations allow individuals or groups to make a formal presentation
to a meeting, as an item on the agenda. Given the additional notice required for a deputation, kaimahi
may be asked to prepare advice on the topic, and members may move and adopt motions in response
to a deputation, when the matter is debated in the meeting.

SO 18.1: Resolutions to exclude the public

A resolution to exclude the public should clearly identify the specific exclusion ground, and also
explain in plain English how the kaunihera has applied that ground to the meeting content under
consideration.

It is not good practice to simply cite the section number of LGOIMA as the “grounds” on which the
resolution is based and quote the text of the section as the “reason” for passing the resolution.
Rather, the “reason” should set out in plain English and in reasonable detail (where appropriate) the
reason for public exclusion i.e., how the LGOIMA ground applies to the information and weighing
that against any countervailing public interest arguments for non-exclusion. The extent to which this
level of detail can be given may depend on the information concerned, and the ground(s) relied on.
For example, the reason should not be described in a way which jeopardises the reason for public
exclusion itself. With that in mind, a short description of the topic or matter being considered,
alongside the withholding ground, may be all that can be safely disclosed in certain cases.

Excluding the public: good practice

In his report, Open for Business, the Ombudsman made observations on the processes that
councils should follow when deciding to exclude the public from a meeting. Key points made in
the report include:

A primary requirement is that public exclusion may only be made by way of formal resolution of
elected members at the meeting itself. It is important that elected members take this
responsibility seriously and carefully consider the advice of council officials. The resolution must

e Be at a time when the meeting is open to the public, with the text of the resolution being
available to anyone present.

e Beinthe form set out in Schedule 2A of the LGOIMA.

e Only exclude on one of the grounds set out in section 48(1).

e State reasons for the resolution, including the interests it is protecting in the case of
section 6 or 7 withholding grounds.

e Where exceptions to the exclusion are made for particular individuals, the resolution must
detail their relevant expertise to the topic for discussion.

In his report the Ombudsman observed that some councils cited grounds for exclusion that were
ultra vires, such as, for the expression of free and frank advice, which is not an eligible ground. A
further issue raised by the Ombudsman was that many councils were not reporting the reasons
for excluding the public as clearly as they should be, and he has recommended that meeting
minutes need to document public exclusion resolutions in a clear manner. He also favoured the
use of “plain English” descriptions of the reasons for exclusion, rather than just, “clipping the
wording from the legislation” (Open for Business, page 31).
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SO 18.5: Release of information from public excluded session

Kaunihera have different processes for releasing reports, minutes and decisions arising from public-
excluded meetings, which can comprise material considered confidential under section 6 or section 7
of the LGOIMA. Documents may be released in part, with only some parts withheld.

The reasons for withholding information from the public do not necessarily endure in perpetuity, for
example, information that was confidential due to negotiations may not need to remain confidential
when the negotiations have concluded.

When a report is deemed to be ‘in confidence’, information can be provided on whether it will be
publicly released and when. Regarding any items under negotiation, there is often an end point when
confidentiality is no longer necessary.

If no release clause is provided, a further report may be needed to release the information creating
more work. The following clause can be included in report templates (if in confidence) to address this
issue:

“That the report/recommendation be transferred into the open section of the meeting on
[state when the report and/or recommendation can be released as an item of open business
and include this clause in the recommendation].”

The above comments apply to release of information in the immediate context of a publicly excluded
meeting. Kaunihera are also encouraged to formalise the process for reconsidering the release of
publicly excluded content at a time when the basis for withholding it may no longer apply.

In addition to the above, the public can of course make a LGOIMA request at any time for information
heard or considered in the public excluded part of a meeting. Such a request must be considered on
its merits and based on the circumstances at the time of the request. It cannot be refused simply
because the information was earlier heard at a public excluded meeting.

Public excluded business — returning to an open session

Kaunihera take different approaches to the way in which a meeting moves from public excluded to
open status. There are two approaches:

1. By aresolution of the meeting, whereby the chair, or a member, moves that since the
grounds for going into public excluded no longer exist the public excluded status is hereby
lifted.

2. At the end of the public excluded item, where public excluded status is ‘tagged’ to only those
items that meet the criteria in the sample resolution set out in Appendix Two of the Standing
Orders. Status is automatically lifted once discussion on that item is concluded.

Generally, option two should be followed. However, option one might apply where, during a
substantive item, it is necessary to go into public excluded for a section of that item. In this case the
chair, or a member, should signal though a point of order that the grounds for excluding the public no
longer apply. It is only a question of style as to whether a motion to return to open meeting is required.

In the event that a meeting moves into a public excluded forum, there is a requirement that the
kaunihera make a resolution to that effect. Schedule 2A of the LGOIMA sets out a template resolution
for that purpose, which should be adopted (with potential modifications to align with the style or
preference of a particular kaunihera).
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SO 19.3: Chair’s casting vote

Standing Order 19.3 allows the chair to exercise a casting vote where there is a 50-50 split. Including
this in standing orders is optional under Schedule 7, cl. 24 (2), LGA 2002. The casting vote option has
been included in the template to avoid the risk that a vote might be tied and lead to a significant
statutory timeframe being exceeded.

There are three options:

1. The casting vote provisions are left as they are in the default standing orders.

2. The casting vote provision, Standing Order 19.3, is removed from the draft standing orders
before the standing orders are adopted.

3. The standing orders are amended to provide for a ‘limited casting vote’ that would be
limited to a prescribed set of decisions only such as statutory decisions, for example: where
the meeting is required to make a statuary decision e.g., adopt a Long-Term Plan, the chair
has a casting vote where there is an equality of votes.

SO 19.4: Method of voting

One of the issues that arose during preparation of the new standing orders concerned the
performance of some electronic voting systems and whether the way in which they operate is
consistent with what we understand as ‘open voting’.

LGNZ have taken the view that open voting means members should be able to see how each other
votes ‘as they vote’, as opposed to a system in which votes are tallied and then a result released in a
manner that does not show how individuals voted.

It is also important to note, when using electronic voting systems, that the LGNZ standing orders
template supports the right of members to abstain from voting, see standing order 19.7.

SO 19.5: Calling for a division

Understanding order 19.5, a member can call for a ‘division’ for any reason. If one is called, the
standing orders require the chief executive to record the names of the members voting for and against
the motion, as well as abstentions, and provide the names to the chair to declare the result. This must
also be recorded in the minutes.

There are options for gathering this information. For example:

e When asking each individual member how they voted vary the order in which elected
members are asked e.g., alternate between clockwise and anti-clockwise.

e To get a clear picture, ask members who voted for or against a motion or amendment to
stand to reflect how they voted i.e., “all those in favour please stand” with votes and names,
recorded, followed by “all those against please stand” etc.

SO 20: Members’ Conduct

Section 20 of the standing orders deals with elected member’s conduct at meetings. One feature of
the LGNZ Standing Orders is the cross reference made to a council’s Code of Conduct, which sets
standards by which members agree to abide in relation to each other. The Code of Conduct template,
and the draft policy for dealing with breaches, can be found at https://www.lgnz.co.nz/learning-
support/governance-guides/
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At the start of a triennium, kaunihera, committees and local and community boards, should agree on
protocols for how meetings will work, including whether members are expected to stand when
speaking and if there are specific dress requirements.

SO 20.7 and 20.8: Conflicts of interest

While the rules are clear that a member of a local authority may not participate in discussion or voting
on any matter before an authority in which they have with a financial or non-financial conflict of
interest, determining whether one exists can be more challenging.

SO 20.7: Financial conflicts of interest

It is an offence under the Local Authorities Members’ Interests Act 1968 to participate in any matter
in which a member has a financial interest, defined by the Auditor General as:

“whether, if the matter were dealt with in a particular way, discussing or voting on that matter
could reasonably give rise to an expectation of a gain or loss of money for the member
involved” (p. 25 Conflicts of Interest OAG 2004).

The rule makes it an offence for an elected member with a financial conflict of interest discussing and
voting on a matter, for example, where an interest is in common with the public.

The Auditor General can grant exemptions from this rule, allowing a member to participate. Members
should seek approval from the Auditor General if there is a possibility that their case would qualify for
an exemption or declaration where it involves matters under s.6(4) LAMIA. For matters involving s3(a)
and 3(aa) the council makes the application (see OAG’s guide on Conflicts of Interest published in
2004).

SO 20.8: Non-financial conflicts of interest:

The Auditor General defines a non-financial conflict of interest or ‘bias’ as:

“Is there, to a reasonable, fair minded and informed observer, a real danger of bias on the part
of a member of the decision-making body, in the sense that he or she might unfairly regard
(with favour or disfavour) the case of a party to the issue under consideration.”

The Auditor General cannot provide an exemption or declaration for non-financial conflicts of interest.

Bias, both actual and perceived, is a form of non-financial conflict of interest. A claim of bias can be
made on the grounds of predetermination. A member who believes they may have a non-financial
conflict of interest, or be perceived as having a bias, should:

e declare they have a conflict of interest when the matter comes up at a meeting,
e ensure that their declaration is recorded in the minutes, and
e refrain from discussing or voting on the matter.

In such cases the member should leave the table and not take part in any discussion or voting on the
matter. In determining the level of conflict, members should discuss the matter with the meeting
chair, chief executive, or their nominee, however, the decision whether to participate or not must be
made by the members themselves.

Guide to the LGNZ standing orders templates // 27



SO 22.1: Options for speaking and moving motions

One of the new features in these standing orders is the ability to use different rules for speaking to,
and moving, motions to give greater flexibility when dealing with different situations.

Standing Orders 22.1-22.5 provide for three options. Option A repeats the provisions in the Standards
New Zealand Model Standing Orders which limit the ability of members to move amendments if they
have previously spoken. Option B provides more flexibility by allowing any member, regardless of
whether they have spoken before, to move or second an amendment, while Option C allows still
further flexibility.

When a kaunihera, committee, or community board, comes to adopt their standing orders, it needs
to decide which of the three options will be the default option; this does not prevent a meeting from
choosing one of the other two options, but it would need to be agreed by a majority of members at
the start of that specific meeting.

The formal option A tends to be used when a body is dealing with a complex or controversial issue
and the chair needs to be able to limit the numbers of speakers and the time taken to come to a
decision. In contrast, options B and C enable more inclusive discussion about issues, however some
chairs may find it more difficult to bring conversations to a conclusion.

For joint committees the decision could be simplified by agreeing to adopt the settings used by
whichever member kaunihera is providing the administrative services.

SO 23.10: Where a motion is lost

This standing order was added in 2019 to make it clear that when a motion is lost, it is possible to
move an additional motion if it is necessary to provide guidance or direction. For example, if a motion
“that the council’s social housing stock be sold” was defeated, the organisation might be left without
direction regarding the question of how the stock should be managed in the future.

Standing Order 23.10 enables a meeting to submit a new motion if required to provide direction to
management where this might be required.

SO 24.2: Revoking a decision

A kaunihera cannot directly revoke a decision made and implemented by a subordinate decision-
making body which has the delegation to make the decision, provided its decision-making powers
were exercised in a lawful manner.

Where a decision has been made under delegated authority but has not been implemented, a
kaunihera can remove the specific delegation from that body and resolve to implement an alternative
course of action.

SO 25.2: Procedural motions to close or adjourn a debate — what happens to items
left on the table
Standing Order 25.2 provides five procedural motions to close or adjourn a debate.

When an item is left to lie on the table, it is good practice wherever possible to state what action is
required to finalise it and when it will be reconsidered.
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Item (d) states: “That the item of business being discussed should lie on the table and not be further
discussed at this meeting; (items lying on the table at the end of the triennium will be deemed to have
expired)”.

We recommend that at the end of the triennium, any such matters should cease to lie on the table
and are withdrawn.

When to schedule the last ordinary meeting

When putting together the schedule of meetings for the last year of a triennium how close to polling
day should the last meeting occur? Kaunihera take different approaches and practice may be affected
by the nature of business that a kaunihera is facing prior to the coming elections.

Given that the election campaign properly starts four weeks before polling day, common practice
would be to schedule the last ordinary kaunihera hui in the week before the campaign period begins.

This allows retiring members to make valedictory speeches away from the political atmosphere of the
election.

Kaunihera business continues in the four weeks before polling day so expect some committees and
sub-committees to still be meeting to deal with ongoing work, whether it is preparation of a
submission or oversight of a local project. Urgent matters can still be addressed through an
extraordinary or emergency meeting.

What about issues emerging in the interim?

From the moment that the final results are released, and the first meeting of the new kaunihera is
held, issues can arise that require an urgent decision. Given that councillors are yet to be sworn in, it
is the chief executive who should make these decisions. To enable this a kaunihera, before the
elections (preferably at the first or second ordinary council meeting when delegations are approved)
should agree a time-limited delegation to the chief executive (preferably until the first or second
ordinary council meeting, or when delegations are approved) giving them a broad discretion ...”

A standard delegation for the chief executive might read, for example: “That from the day following
the Electoral Officer’s declaration, until the new council is sworn in, the chief executive is authorised to
make decisions in respect of urgent matters, in consultation with the mayor elect. All decisions made
under this delegation will be reported to the first ordinary meeting of the new council.”
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Part 4 - Keeping records / Te whakarite mauhanga

Recording reasons for decisions

Recent decisions of the courts have highlighted the importance of recording decisions in a manner
that clearly and adequately explains what was decided and why. Keeping good meeting records also:

e helps ensure transparency of decision-making by providing a complete and clear record of
reasoning;

e provides a reference in the event of issues arising around decision-making processes;

e provides an opportunity to create a depository of knowledge about how kaunihera make
decisions, and so develop a consistent approach.

In these decisions, the Courts have acknowledged that the provision of reasons is one of the
fundamentals of good administration, by acting as a check on arbitrary or erroneous decision-making.
Doing so assures affected parties that their evidence and arguments have been assessed in accordance
with the law, and it provides a basis for scrutiny by an appellate court. Where this is not done, there
is a danger that a person adversely affected might conclude that they have been treated unfairly by
the decision-maker and there may be a basis for a successful challenge in the courts (Catey Boyce,
Simpson Grierson 2017).

While each situation is different, the extent and depth of the reasoning recorded should consider:

e the function and role of the decision maker, and nature of the decision being made,
e the significance of the decision in terms of its effect on persons,

e the rights of appeal available; and

e the context and time available to make a decision.

In short, the level of detail provided should be adequate to provide a ‘reasonably informed’ reader of
the minutes an ability to identify and understand the reasons for the recommendations / decision
made. In reaching a view on the appropriate level of reasoning that should be provided, the
Significance and Engagement Policy of a kaunihera may be useful to guide the types of decision that
warrant more detail.

Hard copy or digital

Te Rua Mahara o te Kawanatanga Archives New Zealand has released guidance on the storage of
records by digital means. You can read it here. General approval has been given to public offices to
retain electronic records in electronic form only, after these have been digitised, subject to the
exclusions listed below.

The following categories of public records are excluded from the general approval given:

e Unique or rare information, information of importance to national or cultural identity or
information of historical significance;

e Unique or rare information of cultural value to Maori (land and people) and their identity;
and

e Allinformation created prior to 1946.

For more detail on each of these categories, refer to the guide ‘Destruction of source information
after digitisation 17/G133’. Te Rua Mahara o te Kawanatanga Archives New Zealand will consider

Guide to the LGNZ standing orders templates // 30


https://www.archives.govt.nz/authority-to-retain-public-records-in-electronic-form-only
https://www.archives.govt.nz/manage-information/how-to-manage-your-information/disposal/destruction-of-source-information-after-digitisation
https://www.archives.govt.nz/manage-information/how-to-manage-your-information/disposal/destruction-of-source-information-after-digitisation

applications to retain public records from these categories in electronic form only on a case-by-case
basis.

The Authority to retain public records in electronic form only is issued by the Chief Archivist under
Section 229(2) of the Contract and Commercial Law Act 2017 (CCLA).

Compliance with Section 229(1) of the CCLA

A public office can retain public records in electronic form, and destroy the source information, only
if the public record is covered by an approval given in this Authority (or specific authorisation has
otherwise been given by the Chief Archivist), and the conditions of Section 229(1) of the CCLA are met.
The two conditions of Section 229(1) are:

1. The electronic form provides a reliable means of assuring that the integrity of the
information is maintained, and
2. The information is readily accessible to be usable for subsequent reference

Note: Public offices should be aware that Section 229 of the CCLA does not apply to those enactments
and provisions of enactments listed in Schedule 5 to the CCLA (Enactments and provisions excluded
from subpart 3 of Part 4). For further clarification, the Authority should be read in conjunction with
the guide Destruction of source information after digitisation 17/G135.

Information tabled at meetings

Any extra information tabled after the reports and agendas have been distributed should be specified
and noted in the minutes, with copies made available in all places that the original material was
distributed to. A copy must also be filed with the agenda papers for archival purposes.

Chair’s signature

Where kaunihera capture and store minutes digitally the traditional practice for authorising minutes
of the Chair’s signature is not at all practical. For the digital environment one approach would be to
include, with the motion to adopt the minutes, a sub-motion to the effect that the Chair’s electronic
signature be attached/inserted.

5 See Authority to retain public records in electronic form only — Archives New Zealand
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SO 28: Keeping minutes

?
What to record? Good practice

The purpose of taking minutes is to keep a record of
the proceedings of a council meeting and the actions
a meeting has agreed to take or not. The minutes
create an audit trail of public decision-making and
provide an impartial record of what has been agreed.
Good minutes strengthen accountability and helps
build confidence in our local democracy.

e Minutes should provide a clear audit
trail of the decision-making path.

e They should be succinct, but without
sacrificing necessary content.

e Someone not in attendance should
be able to understand what was

decided.
In the recent Open for Business report, dated | o Anyone reading the minutes in 20
October 2023, the Ombudsmen recommends that years’ time will understand them.

minutes should contain a clear audit trail of the full
decision-making process, including any relevant
debate and consideration of options (as well as the
decision itself). It will be for each kaunihera to determine how this is best achieved in the particular
circumstances. For example, it is common for reports to decision-makers to contain an options
analysis and where this is the case (and those options are endorsed) it would seem unnecessary to
duplicate that in the minutes.

The level of detail recorded in minutes will vary according to preferences, however the style adopted
should be discussed with, and agreed to, by the bodies whose discussions and decisions are to be
minuted. One way of doing this is to include, as part of the resolution adopting the minutes, either a
stand-alone motion stating the level of detail that will be recorded or including this within the Standing
Orders themselves.

SO 28.2: Matters recorded in minutes

SO 28.2 sets out what the minutes must record. In addition, it is recommended a record is made of
the reasons given for a meeting not having accepted an officer’s recommendations in a report; this
might be important for future audit purposes.

While it is not a legal requirement, the Ombudsman has recommended that it is good practice for
minutes to record how individual elected members voted. Whether to adopt this practice in general,
or exercise discretion on when to record voting, may depend on the significance and nature of the
decisions involved. When divisions are called, it is necessary to record voting. Where meetings have
been live-streamed or recorded a reference to this effect could be made in the Minutes, with the
relevant link, so that readers can access more information should they choose.

When recording Maori place names, or discussion in Te Reo Maori, please make sure to use correct
and local spelling.

Regarding non-LGA 2002 hearings

The LGNZ Standing Orders are designed to comply with the LGA 2002 and LGOIMA 1987. Other
statutes under which kaunihera may have meetings and hearings can have different requirements.
For example:

Minutes of hearings under the Resource Management Act, Dog Control Act 1996 and Sale and
Supply of Alcohol Act 2012 include additional items, namely:
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e record of any oral evidence,

e questions put by panel members and the speaker’s response,
e reference to tabled written evidence, and

e right of reply.

Information required in minutes of hearings of submissions under a special consultative
procedure, such as Long-Term Plan hearings, include:

e records of oral submission,
e questions put by elected members and the speaker’s response to them, and
o reference to tabled written submission.

In cases where a kaunihera choses a course of action in response to submissions which is contrary to
advice provided by officials, the reasons why it chose not to follow official advice should be recorded.

In summary:

For procedural matters a pre-formatted list of statements can be useful for slotting in the
minutes as you go.

Avoid attributing statements to specific politicians as it creates opportunity for debate
during the confirmation of minutes.

Do attribute statements when given as expert advice.

Be flexible. Minutes are live recordings of real events — the rules will not always help you.

Affixing the Council seal

The requirement to have a common seal was removed by the LGA 2002. However, there is an
implied requirement for a kaunihera to continue to hold a common seal as there are some statutes
that refer to it. A kaunihera may decide to require or authorise the use of its common seal in certain
instances.

For example:

Section 174(1) of the LGA 2002, states that if an officer of a local authority or other person is
authorised by the LGA 2002 or another enactment to enter private land on behalf of the
local authority, the local authority must provide a written warrant under the seal of the local
authority as evidence that the person is so authorised.

Section 345(1)(a) of the LGA 1974, which provides for the kaunihera conveying or
transferring or leasing land, which is no longer required as a road, under common seal.
Section 80 of the Local Government (Rating) Act 2002, which provides that the kaunihera
must, in the case of sale or lease of abandoned land, execute under seal a memorandum of
transfer (or lease) on behalf of the ratepayer whose interest has been sold or leased.

Clause 17 of Schedule 1 of the Resource Management Act 1991 (RMA), which provides that
approvals of proposed policy statements or plans must be affected by affixing the seal of the
local authority to the proposed policy statement or plan.

However, given that there are no requirements in these provisions as to how the common seal may
be affixed, it is therefore up to each local authority itself to decide.
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Where such requirements continue to exist the legal advice (sourced from Simpson Grierson)
recommends that kaunihera have any deeds signed by two elected members. While the common seal
could be affixed in addition to this, it is not legally required.

If a kaunihera continues to hold a common seal, then it is up to the kaunihera to decide which types
of documents it wishes to use it for, and which officers or elected members have authority to use it.
The process for determining this should be laid out in a delegation's manual or separate policy.
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Appendix 1: Alternatives to formal (deliberative) meetings
/ He momo hui okawa rerekée

Workshops

Workshops are best described as briefing sessions where elected members get the chance to discuss
issues outside the formalities of a kaunihera meeting. Informal hui can provide for freer discussions
than formal meetings, where standards of discussion and debate apply, such as speaking time limits.
There are no legislative rules for the conduct of workshops, and no legal requirement to allow the
public or media access, although it is unlawful to make decisions at workshops or briefings where the
LGA and LGOIMA requirements have not been satisfied.

Workshops can be a contentious issue in local government because they may be with the public
excluded and lack minutes, which can be perceived as undermining principles of transparency and
accountability. The Ombudsman’s report into local council meetings and workshops (Open for
business, October 2023) makes a number of recommendations designed to address these concerns,
which are reflected in this Guide. The effect of these recommendations (which are not, of themselves,
legal requirements) is to encourage accountability processes around informal workshops and briefings
etc, which are more in line with those applying to formal meetings. It will be for a kaunihera to
determine whether to adopt these recommendations, or some other approach to address any
accountability or transparency concerns, which may involve the preparation and release of post-
workshop reports.

Workshops and briefings can provide an effective way to have ‘blue skies’ discussions, seek
information and clarification from officers, and give feedback to officials on early policy work before
an issue is advanced. This can involve identifying a range of options that would be comfortable to
elected members, before officials then proceed to assess those options. In effect, workshops and
briefings are a part of the educative and deliberative phases of kaunihera decision-making, but
typically one-step removed from the substantive, formal phase.

Workshops can have multiple functions. In their guide to hui structures, Steve McDowell and Vern
Walsh, from Meetings and Governance Solutions, describe workshops as a:

“forum held to provide detailed or complicated information to councillors which if undertaken at a
kaunihera or committee hui could take a significant amount of time and therefore restrict other
business from being transacted. Workshops provide an opportunity for councillors to give guidance to
kaimahi on next steps (direction setting).” ®

They note that workshops provide an opportunity to:

e receive detailed technical information, including information that would be time-consuming
to work through in another forum,

e discuss an approach or issues around a topic without time restrictions or speaking
restrictions,

6 See https://www.meetinggovernance.co.nz/copy-of-learning-and-development
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e enable members to question and probe a wide range of options, and gain an understanding
of proposals,

e enable kaimahi to provide more detailed answers to questions and explore options that
might otherwise be considered not politically viable.

Workshops or informal meetings cannot be used to make an actual or effective decision. It is also
potentially unlawful to make a ‘de facto’ decision at a workshop, that is, to agree a course of action
and then vote it into effect at a following formal kaunihera meeting without genuine debate. It is good
practice to advise participants in workshops to avoid discussion and deliberation on matters which
could carry elected members too far down a path toward a substantive decision. This is a matter of
degree, but if a range of options is narrowed down significantly, this could give the impression of a
decision being “all but” made at the workshop. We note that in the Open for Business report, the
Ombudsman makes it clear that their jurisdiction extends to complaints about behaviour at
workshops.

When not to use workshops

Some kaunihera have taken to holding regular workshops that alternate with meetings of their
governing bodies. The rationale is that the workshops enable members to be fully briefed on the
upcoming governing body agenda and to seek additional information at an early stage, rather than
having to do so in a way that might complicate formal meetings.

Such practices are regarded with some concern by both the Ombudsman and the Auditor General, as
they are seen as inconsistent with transparency and openness. If kaunihera find this a useful approach,
then the pre-governing body workshop could be open to the public to avoid the suspicion that “de-
facto” decisions are being made.

Briefings

One of the unique features of local government is that all councillors, sitting as the kaunihera, have
‘equal carriage’ of the issues to be considered. For example, when the budget is under consideration,
there is no minister for finance or treasurer to assume executive authority or to guide the decision-
making process. All councillors have an equal accountability.

Accordingly, all councillors are required to satisfy themselves about the integrity, validity and accuracy
of the issues before them.

Councillors have many complex issues about which to make decisions and rely on the advice they
receive from the administration. Complex issues often require more extensive advice processes which
culminate in the council report.

Briefings are a key feature of these processes. These are sessions during which councillors are
provided with detailed oral and written material, and which provide councillors with the opportunity
to discuss the issues between themselves and with senior kaimahi. They often involve robust
discussion and the frank airing of controversial or tentative views. Councillors who are well briefed
are more likely to be able to debate the matter under discussion and ask relevant questions which will
illuminate the issues more effectively. Councillors should be careful to not commit to formal decisions
at these sessions.
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Features of kaunihera briefings:

e They should be used when complex and controversial issues are under consideration.

e The should involve all councillors and relevant senior kaimabhi.

e All councillors should be offered the opportunity to attend and relevant senior kaimahi
should be involved.

e Written briefing material should be prepared and distributed prior to the hui in order that
the same information and opportunity to prepare is given to all councillors and officers.

e They need to be chaired in such a way that open and honest communication takes place and
all issues can be explored. Because time and availability are often limited, the Chair must
ensure that discussions are kept on track and moving towards a conclusion.

e For more complex strategic issues, multiple briefings are usually necessary.

Traditionally, the content and form of briefings has meant that they are not held in the public arena.
This is to give councillors the opportunity to work through the issues in a way that was not considered
possible in an open kaunihera meeting. However, the Ombudsman’s good practice guidelines for
workshops (in Open for business, October 2023), which includes the principle of “open by default”,
apply equally to briefings. This is discussed further below.

To ensure transparency and accountability, it is important that the administration is made accountable
for the formal advice it provides to the kaunihera meeting which subsequently takes place. This advice
may or may not be entirely consistent with the discussions which took place at the briefing.

Calling a workshop or briefing
Workshops, briefings and working parties may be called by:

e aresolution of the local authority or its committees,
e a3 committee chair, or
e the chief executive.

The chief executive must give at least 24 hours notice of the time, place and matters to be discussed
at it. Notice may be given by whatever means are reasonable in the circumstances. Any notice given
must expressly:

a) state that the session is not a meeting but a workshop,

b) advise the date, time and place, and

c) confirm that the hui is primarily for the provision of information and discussion and will not
make any decisions or pass any resolutions.

Having a workshop or briefing open to the public

To build trust in kaunihera decision-making, kaunihera should, unless dealing with confidential
matters, consider whether workshops should be open to the public. The Ombudsman’s view is that
while it may be reasonable to close a workshop in a particular case, a general policy of having all
workshops closed to the public is likely to be unreasonable.

Whether it is reasonable to close a workshop will depend on the individual case. Situations where it
may be reasonable to hold a workshop in a public-excluded/private forum will include those where, if
the workshop were a meeting, the public could be excluded under LGOIMA. However, the
circumstances are not necessarily limited to those grounds in LGOIMA.

Guide to the LGNZ standing orders templates // 37



As mentioned above, the Ombudsman’s view is that the same “open by default” approach should
apply to briefings (and to forums, hui etc irrespective of the name given). Therefore, when deciding
to hold either a workshop or a briefing, the first question to be considered is whether there is a
convincing reason for excluding the public, or whether there is any reason why the briefing should not
be open. Given the Ombudsman’s report and recommendations, continuing with a practice of
conducting all briefings outside the public arena runs the risk of drawing adverse comment from the
Ombudsman.

That said, given the different function and nature of a briefing, as compared to a workshop (as
explained above), it may be that the circumstances in which it is reasonable for a briefing to be closed
to the public arise more readily than for a workshop.

Publicising upcoming workshops and briefings

Further to the above, details of open workshops and briefings should be publicised in advance so that
members of the public can attend if they wish. These details should include the time, date, venue, and
subject matter of the workshop or briefing.

For transparency reasons, it is also desirable for kaunihera to publicise information about closed
workshops and their subject matter, together with the rationale for closing them. This allows members
of the public to make relevant information requests under LGOIMA if desired.

Making a record

The Ombudsman recommends that a written record of the workshop or briefing should be kept, to
ensure that a clear, concise, and complete audit trail exists. Whether this is achievable or not will
depend on the resource capacity of each kaunihera, but it would be good practice to attempt to create
a record of what was discussed.

The record need not be as detailed as for formal meeting records and minutes, but should include:

e time, date, location, and duration of workshop,

e people present,

e general subject matter covered,

e information presented to elected members, if applicable,

e relevant details of the topic, matter or information discussed.

Publishing the record

Kaunihera should aim to publish the records of workshops, briefings, and other informal meetings on
their website as soon as practicable after the event.
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Appendix 2: Preparing for the next triennial election / Te
whakarite mo te potitanga a-toru tau e whai ake ana

Governance handovers

To assist new kaunihera to get up to speed, prior to an election, incumbent members may like to
prepare a letter, or report, for their successor (noting that this may also involve many existing
members).

This is to provide new members with an insight into what the outgoing kaunihera considered as the
major challenges and what they learned during their term in office that they might have done
differently.

Whether or not to prepare advice for an incoming kaunihera and what that might be, is ideally a
discussion that a mayor or regional kaunihera chair should have with their respective governing body
before the last scheduled kaunihera meeting. It may be an ideal topic for a facilitated workshop.

Reviewing decision-making structures

One of the first matters that new kaunihera must address is to decide their governance and decision-
making structures. Frequently, new kaunihera end up adopting the decision-making body of their
predecessors without much discussion.

When it comes to your governance arrangements, however, there is a wide menu of options.
Kaunihera need to fully consider these to determine which best fits the culture they wish to establish
over their term, and which will be best given the characteristics their communities.

One way of doing this is to survey your elected members towards the end of the triennium to identify
what worked well about their decision-making structure and what could be improved. Based on
surveys and interviews the incoming kaunihera should be presented with a menu of decision-making
options with the strengths and weaknesses of each set out clearly, see www.lgnz.co.nz.
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Appendix 3: Mayors’ powers to appoint under s.41A / Te
mana o te koromatua ki te kopou i raro i te wahanga 41A

The role of a mayor is:

e To provide leadership to councillors and the people of the city or district.
e To lead development of the council’s plans (including the long-term and annual plans),
policies and budgets for consideration by councillors.

The mayor has authority to:

e Appoint the deputy mayor.

e Establish council committees, their terms of reference, appoint the chair of each of those
committees and the members.

e Appoint themselves as the chair of a committee.

e Decline to exercise the powers under clause a) and b) above but may not delegate those
powers to another person.

The council retains the ability to:

e Remove a deputy mayor appointed by the mayor.
e Discharge or reconstitute a committee established by the mayor.
e Discharge a committee chair who has been appointed by the mayor.

The mayor is a member of each committee of the council.

Recommended process for establishing committees.

As soon as possible after an election, the chief executive briefs their
mayor on options for the committee structure and the
appointment of the deputy mayor and committee chairs.

A

Mayor chooses to use their s.41A powers to Mayor chooses not to use S.41A powers and seek
determine committee structure and appoint council approval for their nominations.

deputy mayor and committee chairs.

v A

Undertakes a process (workshop or interviews)
to determine committee structures and office.

Deputy mayor and committee chairs begin
formal duties immediately after receiving

confirmation from the mayor.

y

¢ Mayor recommends committee structure and
Councils advised of appointments at first post- deputy mayor and committee chairs to first
election meeting (or shortly thereafter). council meeting.

v Y
Deputy mayor and committee chairs continue Council approves terms of reference and
unless removed by a decision of the governing appoints members.
body or the mayor using their s.41A powers.

Guide to the LGNZ standing orders templates // 40



	Separate Enclosure - Chief Ombudsman Report - Open for Business
	_GoBack
	_Relevant_Legislation_1
	_Legislative_context
	_Information_about_meetings
	_My_expectations
	_My_expectations_1
	_Appendix_1._Relevant
	Introduction
	Summary
	Terminology
	Legislative context

	Leadership and Culture 
	My expectations
	My conclusions
	Interactions between councils’ operational and governance arms
	Internal perceptions of openness
	Public perceptions of openness

	Website content
	What councils should do now


	Meetings
	My expectations
	My conclusions
	Pre-meeting

	During the meeting - excluding the public 
	Post-meeting

	What councils should do now


	Workshops 
	My expectations
	My conclusions
	Terminology around workshops
	Councils’ use of workshops
	Open by default
	Records of workshops 

	What councils should do now


	Accessibility
	My expectations
	My conclusions
	What councils should do now


	Organisation structure, staffing and capability 
	My expectations
	My conclusions
	What councils should do now

	Appendix 1. Relevant legislation
	Appendix 2. Legislative history of key terms


	Separate Enclosure - Guide to the LGNZ standing orders templates
	Introduction / Kupu whakataki
	Local government’s obligations under Te Tiriti o Waitangi /  Ngā kawenga a te kāwanatanga ā-rohe i raro i te Tiriti o Waitangi
	Acknowledging the mandate of mana whenua
	Facilitating the participation of Māori as citizens

	Before adopting the standing orders template/ I mua i te whakamana i te anga whakahaere hui
	Should members have a right to attend by audio or audio-visual link?
	Should mayors/chairs have a casting vote?
	Speaking and moving options
	Time needed for kaimahi (staff) to prepare advice

	Adopting and reviewing your standing orders / Te whakamana me te arotake i ō tikanga whakahaere hui
	Proposed resolution for adopting standing orders

	Part 1 – General matters / Ngā take whānui
	SO 5: Appointments and elections – can you appoint co-chairs?
	SO 5.1: Mayoral appointments
	SO 5.5: Removing a chair, deputy chair or deputy mayor
	SO 7: Committees – appointment of staff to sub-committees
	SO 7.10: Power to appoint or discharge individual members of a joint committee – committees that are not discharged
	SO 8: Regarding extraordinary and emergency meetings
	SO 9.5: Chair’s recommendation – ensuring the decision-making requirements of Part 6 are met
	SO 13.3: Leave of absence
	SO 13.4: Apologies
	SO 13.6: Absent without leave

	Part 2 - Pre-meeting arrangements / Ngā whakaritenga i mua i te hui
	Setting meeting times
	SO 8: Giving notice
	SO 8.1 and 8.2: Public notice and notice to members – definitions
	SO 8.10: Meeting schedules – relocating meetings at the last minute
	SO 9.8: Managing confidential information
	SO 9.1: Preparation of the agenda – good practice

	Part 3 – Meeting procedures / Ngā tukanga hui
	SO 10: Opening and closing your meeting
	SO 11.4: Requirement for a quorum – what happens when a member is ‘not at the table’?
	SO 13.1: Members right to attend all meetings
	Do members have to be present at hearings to vote?
	SO 14.1: Council meetings – - must the mayor or chair preside?
	SO 13.7: Right to attend by audio or audio visual link
	SO 13.16: Protecting confidentiality at virtual meetings
	SO 15: Public forums
	SO 16: Deputations
	SO 18.1: Resolutions to exclude the public
	SO 18.5: Release of information from public excluded session
	SO 19.3: Chair’s casting vote
	SO 19.4: Method of voting
	SO 19.5: Calling for a division
	SO 20: Members’ Conduct
	SO 20.7 and 20.8: Conflicts of interest
	SO 20.7: Financial conflicts of interest
	SO 20.8: Non-financial conflicts of interest:
	SO 22.1: Options for speaking and moving motions
	SO 23.10: Where a motion is lost
	SO 24.2: Revoking a decision
	SO 25.2: Procedural motions to close or adjourn a debate – what happens to items left on the table
	When to schedule the last ordinary meeting
	What about issues emerging in the interim?

	Part 4 - Keeping records / Te whakarite mauhanga
	Recording reasons for decisions
	SO 28: Keeping minutes
	SO 28.2: Matters recorded in minutes
	Regarding non-LGA 2002 hearings
	Affixing the Council seal

	Appendix 1: Alternatives to formal (deliberative) meetings / He momo hui ōkawa rerekē
	Workshops
	Briefings
	Calling a workshop or briefing
	Having a workshop or briefing open to the public
	Publicising upcoming workshops and briefings
	Making a record
	Publishing the record

	Appendix 2: Preparing for the next triennial election / Te whakarite mō te pōtitanga ā-toru tau e whai ake ana
	Governance handovers
	Reviewing decision-making structures

	Appendix 3: Mayors’ powers to appoint under s.41A / Te mana o te koromatua ki te kopou i raro i te wāhanga 41A


